
CITY OF FALCON HEIGHTS 
Regular Meeting of the City Council 

City Hall 
2077 West Larpenteur Avenue 

 
AGENDA 

November 28, 2012 
   
 
A. CALL TO ORDER:   
 
B.   ROLL CALL:    LINDSTROM ____ HARRIS ____ GOSLINE ____ 
    LONG ____ MERCER-TAYLOR ____  
    FISCHER ____   
 
C. PRESENTATIONS:   
 
D. APPROVAL OF MINUTES: November 14, 2012     
             
E. PUBLIC HEARINGS:    
   
F. CONSENT AGENDA:        

1.  General Disbursements through 11/20/2012:  $147,697.33 
Payroll through 11/13/2012:  $14,909.60 
2.  Approval of City License  
3.  Declaration of Amendment and Restatement of the City of Falcon Heights Flexible    
Benefits Plan 
4.  Designation of 2013 Prosecuting Attorney 
5.  2013 Housing Resource Center Consultant Services Agreement 
 
       

G:  POLICY ITEMS: 
1.    

    
H. INFORMATION/ANNOUNCEMENTS: 
 
I. COMMUNITY FORUM: 
 
J. ADJOURNMENT: 
 



CITY OF FALCON HEIGHTS 
Regular Meeting of the City Council 

City Hall 
2077 West Larpenteur Avenue 

 
AGENDA 

November 14, 2012 
   
 
A. CALL TO ORDER:          7:00pm 
 
B.   ROLL CALL:    LINDSTROM __X__ HARRIS __X__ GOSLINE __X__ 
    LONG __X__ MERCER-TAYLOR __X__  
    FISCHER __X__  
 
C. PRESENTATIONS:   
 1.  Jody McCardle and Mary Hayes presented information on the Como Park Home 

Nurse Program and entertained questions and comments from council.   
 
D. APPROVAL OF MINUTES:  October 24, 2012    Approved 
             
E. PUBLIC HEARINGS:    
   
F. CONSENT AGENDA:                                   Pam Harris Moved Approval 5-0   

1.   General Disbursements through 10/30/2012:  $24,842.92 
Payroll through 10/31/2012:  $15,050.44 
2.  Approval of City License  
3.  SCORE Grant Application Authorization 
4.  Parks/Public Works Capital Budget Amendment 
5.  Community Garden Special Revenue Fund 203 Budget Amendment 
6.  Statutory Tort Limits Liability Coverage for City in 2013 
7.  Approval of Copy Machine Agreement with Loffler (Addition) 
8.  Call for a Public Hearing on the Refinancing of the 2005 Ecumen/Pines of      Hutchinson 
Conduit Financing Bonds (Addition) 
    
      

G:  POLICY ITEMS:                         Removed by request of Prosecuting   
                                                                                                  Attorney Katrina Joseph 

1.  Resolution Requesting the Ramsey County District Court Retain the Current 
Scheduling System for Suburban Criminal Cases 

  
    
H. INFORMATION/ANNOUNCEMENTS: 

Council member Beth Mercer-Taylor 
Attending Ramsey County League of Governments tomorrow. 
 
Council member Pam Harris 



Thanked voters 
 
Council member Chuck Long 
Commission openings on Parks and Recreation Commission and Human Rights 
Commission. 
 
Council member Keith Gosline 
NYFS Board meeting tomorrow. 
 
Mayor Peter Lindstrom 

 Lions Club has scholarships for residents of Falcon Heights 
 Thanked election judges 

Sue Gehrz has been named Lion of the Year 
 
 
I. COMMUNITY FORUM: 
 
J. ADJOURNMENT:       7:35pm 
 



                                                                                                         
  
         REQUEST FOR COUNCIL ACTION 

Families, Fields and Fair 
__________________________ 

          
      The City That Soars! 

 
 
 
 
 
 
 
 
 

Item General Disbursements and Payroll 

Description 
 

General Disbursements through 11/20/2012:  $147,697.33 
Payroll through 11/13/2012:  $14,909.60 
 

Budget Impact  

Attachment(s) General Disbursements and Payroll 
 

Action(s) 
Requested 

Staff recommends that the Falcon Heights City Council approve general 
disbursements and payroll. 
 

 
 

Meeting Date November 28, 2012 
Agenda Item Consent F1 

Attachment General Disbursements and Payroll 
Submitted By Roland Olson, Finance Director 



























                                                                                                         
  
         REQUEST FOR COUNCIL ACTION 

Families, Fields and Fair 
__________________________ 

          
      The City That Soars! 

 
 
 
 
 
 
 
 
 

Item Approval of City Licenses 

Description 
 

 
The following individuals have applied for a Mechanical License for 2012.  Staff 
has received the necessary documents for licensure. 
 

1.  Uptown Heating and Cooling  
2. Maxwell Services Inc. 
3. Swift Mechanical Inc. 
4. Air Rite Heating and Ac Inc. 
5. St. Marie Sheet Metal, Inc. 
6. Junction Plumbing and Heating Inc. 
7. Air Conditioning Associates Inc. 

 
The following individuals have applied for a Christmas Tree License for 2012.  
Staff has received the necessary documents for licensure. 
 

1.  U of MN Forestry Club 
2. Falcon Heights/Lauderdale Lions 

 
 

Budget Impact  

Attachment(s) N/A 

Action(s) 
Requested 

Staff recommends that the Falcon Heights City Council approve the 2012 City 
License Applications. 

 

Meeting Date November 28, 2012 
Agenda Item Consent F2 

Attachment N/A 
Submitted By Michelle Tesser, Assistant to the City 

Administrator 



                                                                                                         
  
         REQUEST FOR COUNCIL ACTION 

Families, Fields and Fair 
__________________________ 

          
      The City That Soars! 

 
 
 
 
 
 
 
 
 

Item Declaration of Amendment and Restatement of the City of Falcon Heights Flexible 
Benefits Plan 

Description 
 

The City of Falcon Heights established a flexible benefits plan for its employees 
effective January 1, 2008.  Under this plan, employees are able to divert up to $2,500 
per year into a tax free account for medical expenses and divert up to $5,000 a year 
for dependent daycare expenses.  For these two options, the eligible expenses must 
be spent by the end of the year. 
 
With this amendment and restatement of the City of Falcon Heights Flexible 
Benefits Plan, two additional options are available to the employees.  The first 
option is to include employee salary reduction contributions to a Health Savings 
Account (there is no contribution from the city).  The second option is to include a 
Limited Health Care Flexible Spending Account for reimbursement of dental, vision 
and post-deductible expenses.  The effective date of the Amended and Restated City 
of Falcon Heights Flexible Spending Plan would be January 1, 2013. 
 
This amendment provides two more options to the employees to help the city 
remain competitive with retention and hiring practices. 

Budget Impact NA 

Attachment(s) Flex Plan Amendment 
FSA Plan Appendix 
Master Plan Document 

Action(s) 
Requested 

Staff recommends the city council approve and adopt the Amended and Restated 
City of Falcon Heights Flexible Benefits Plan to be effective January 1, 2013. 
 

 
 

Meeting Date November 28, 2012 
Agenda Item Consent F3    

Attachment Flex Plan Amendment 
FSA Plan Appendix 

Master Plan Document 
Submitted By Roland Olson, Finance Director 



 
City of Falcon Heights 
Flexible Benefits Plan 

 
Declaration of Amendment & Restatement 

 
City of Falcon Heights, pursuant to the retained power of amendment contained in Section 6.1 of the 
City of Falcon Heights Flexible Benefits Plan, restates the Plan in its entirety to read as set forth in 
the attached instrument, entitled, City of Falcon Heights Flexible Benefit Plan (the “Flexible Benefits 
Plan” or the “Plan”). 
 
The Plan was amended and restated on January 1, 2013 to include a Limited Health Care Flexible 
Spending Account for reimbursement of dental, vision and post-deductible expenses under Appendix 
B and to include Employee Salary Reduction Contributions to a Health Savings Account under 
Section 4.  The Amended and Restated Plan, except as otherwise expressly provided for in the 
attached instrument, shall be effective as of January 1, 2013.     
 
IN WITNESS WHEREOF, City of Falcon Heights has caused this instrument to be executed by its 
duly authorized officers this       day of                                                      2012. 
 
 

      City of Falcon Heights  
 

 
By:        
 
 
Its:        
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PLAN INFORMATION APPENDIX  

This document is the Plan Information Appendix referred to in the Master Plan Document and Summary 
Plan Description.  This document plus the Master Plan Document and its appendices are intended to 
constitute the Plan document for the Flexible Benefit Plan identified below.  This document and the 
Summary Plan Description are intended to constitute the Summary Plan Description for the Flexible 
Benefit Plan identified below. 

Name of Plan: 

[Plan – Sec. 1.1] 

 

[SD] 

 

 The name of the plan is the City of Falcon Heights Flexible 
Benefit Plan (the “Flexible Benefits Plan” or the “Plan”). 

Effective Date: 

[Plan – Sec. 1.3] 

 

[SD] 

 The “Effective Date” of the Plan is: January 1, 1991. 
 
The Plan was amended and restated on January 1, 2013 to 
include a Limited Health Care Flexible Spending Account for 
reimbursement of dental, vision and post-deductible expenses 
under Appendix B and to include Employee Salary Reduction 
Contributions to a Health Savings Account under Section 4.  
 

Rules of Construction: 

[Plan – Sec. 1.4] 

  
The Plan shall be administered and construed according to the 
laws of the state of Minnesota, to the extent that such laws are 
not preempted by the laws of the United States of America. 
 

Account: 

[Plan – Sec. 2.1] 

 
 

 
The following account(s) are available under the Plan (check 

each that  applies): 
 

A Health Care Flexible Spending Account for 
reimbursement of medical expenses under Appendix 
A. 

A Limited Health Care Flexible Spending Account 
for reimbursement of dental, vision and Post-
Deductible Expenses under Appendix B. 

A Dependent Care Flexible Spending Account for 
reimbursement of dependent care expenses under 
Appendix C. 

An Individual Health Premium Account for 
reimbursement of individual health premiums under 
Appendix D. 

 

Entry Date: 

[Plan – Sec. 2.5(b)(1)] 

 

[SD] 

  
With respect to an individual who becomes a Qualified 
Employee with the Employer during the Plan Year, the 
individual will be eligible to participate in the Plan on  
the first day of the month following date of employment, 
provided the election procedures are followed. 
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Employer: 

[Plan – Sec. 2.6] 

 

[SD] 

  
The “Employer” is City of Falcon Heights. 
 
 

 

Grace Period 

[Plan – Sec. 2.7] 

  
A Grace Period 
 

is 
is not 
 

available under the Plan.  The Grace Period applies to Plan 
Years commencing on or after January 1, 2008. The Grace 
Period only applies to the Health Care Flexible Spending 
Account and the Limited Health Care Flexible Spending 
Account. It does not apply to the Dependent Care Flexible 
Spending Account 
 

Contact Information for Plan 

Sponsor and Plan 

Administrator: 

 

[SD] 

  
The Employer is the Plan Sponsor and Plan Administrator.  
The address for the Plan Sponsor and the Plan Administrator 
is: 

2077 W. Larpenteur Ave. 
Falcon Heights, MN 55113 

 
The phone number for the Plan Sponsor and the Plan 
Administrator is (651) 792-7600. 
 

Participating Employer: 

[Plan – Sec. 2.10] 

 

[SD] 

 

  
In addition to the Employer, the Participating Employers are 
the following Controlled Group Members … There are no 
Participating Employers.  

Plan Year: 

[Plan – Sec. 2.12] 

 

[SD – Covered Positions] 

  
The Plan Year is the 12-consecutive month period 
commencing on January 1st. 
 
Check each that applies: 
 
 

The first Plan Year is a short Plan Year that began on 
the Effective Date and ended (month, day, year). 

The Plan Year has been amended.  The last Plan Year 
before the amendment ended (month, day, year), and the 
short Plan Year resulting from the amendment began the 
next day and ended (month, day, year). 
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Qualified Employee: 

[Plan – Sec. 2.14] 

 

[SD] 

  
A  Qualified Employee is any Employee regularly scheduled 
to work at least 40 hours per week. 
 
A Qualified Employee does not include (check the applicable 

boxes): 
 

A salaried employee. 
An hourly-wage employee. 
 An employee paid primarily on a commission 

basis. 
 An employee in any of the following units or 

locations: 
Any employee who owns more than 2% of the S-

corporation (including spouses, children, 
grandchildren and parents of 2% or more owners) 

Other: 
 
Qualified Employees are in “covered positions” for 
purposes of the SD. 
 

Cessation of Participation: 

[Plan – Sec. 3.3] 

 

[SD] 

 If a Participant experiences a Termination of Employment or 
ceases to be a Qualified Employee, participation in the Plan 
will cease on . . .  
 

the date of the event. 
the last day of the month in which the event 

occurs. 
 

Employer Credits to Accounts: 

[Plan – Sec. 4.2] 

 

[SD] 

 The Employer . . .  
 

will not 
will . . . 

 
grant credits to each Participant for purposes of selecting 
among the benefits available under the Plan. 
 
Complete the next question only if “will” is selected. 
 
The Employer may grant a credit to each Participant for 
purposes of selecting among the benefits available under the 
Plan on (check the applicable box): 
 

The first day of the pay period. 
The first day of the Plan Year. 
The first day of each quarter. 
Other. 

 
The use of the Employer credits shall be subject to the 
following restrictions: _______________________________. 
 



4 
 

Salary Reduction Credits to 

Accounts: 

[Plan – Sec. 4.3(b)] 

 

Payment of Premiums and 

Allocation to Accounts: 

[Plan – Sec. 4.6(a)] 

 

Benefits: 

[Plan – Appendix A-1(e)] 

[Plan – Appendix B-1(e)] 

 

[SD] 

 

 The maximum annual amount a Participant may contribute to 
his or her Health Care Flexible Spending Account or his or her 
Limited Health Care Flexible Spending Account is: $2,500.00. 
 
 

Election 

[Plan – Sec. 2.4] 

 

Election Period 

[Plan – Sec. 2.5] 

 

Participation 

[Plan – Sec. 3.1] 

 

Salary Reduction 

Contributions to Health 

Savings Account: 

[Plan – Sec. 4.5] 

 

Payment of Premiums and 

Allocation to Accounts: 

[Plan – Sec. 4.6] 

 

[SD] 

 

 The Employer will make the following contributions to Health 
Savings Accounts: 
 

N/A – Health Savings Account contributions 
are not included in the Plan. 

Pre-tax salary reduction contributions. 
Employers flex credit contributions. 
Non-elective Employer contributions.  

 
 
 
 

Benefit Plan Premiums: 

[Plan – Sec. 2.2] 

 

[SD] 

 Premiums for the following Benefit Plans may be paid on a 
pre-tax basis under the Plan (check each that applies). 
 

group medical coverage 
group dental coverage 
group vision coverage 
group-term life insurance 

 

Election 

[Plan – Sec. 2.4] 

 

[SD] 

 

 The Individual Health Premium Payment Feature 
 

is 
is not . . . 

 
included in the Plan. 
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Electronic Payment Card  

[Plan – Appendix A-1(g)] 

[Plan – Appendix B-1(g)] 

 

[SD] 

 Expenses 
 

may 
may not . . . 

 
be reimbursed by use of electronic payment cards under the 
Health Care Flexible Spending Account or the Limited Health 
Care Flexible Spending Account. 
 

Advance Reimbursement of 

Orthodontia Expenses 

[Plan – Appendix A-1(i)] 

[Plan – Appendix B-1(i)] 

 

[SD] 

 

 Expenses incurred for orthodontia care . . . 
 

will 
will not . . .  

 
be reimbursed in advance under the Health Care Flexible 
Spending Account or the Limited Health Care Flexible 
Spending Account. 
 

Individual Health Premium 

Account 

[Plan – Appendix D-2(c)] 

 

[SD] 

 

 Individual Health Coverage includes the following types of 
coverage: 
 

N/A – the Individual Health Premium Account 
is not included in the Plan. 

major medical coverage 
dental coverage 
vision coverage 
specialty health coverage, including hospital 

and fixed indemnity coverage, specific disease or 
illness coverage, cancer coverage, organ transplant 
coverage, etc. 

Medicare Part B and/or Part D coverage 
Medicare supplement coverage 
Other: 

 
If Medicare and/or Medicare supplement coverage are elected, 
premiums for such coverage may be reimbursed only as 
provided in the Plan document. 
 

Electronic Payment Card  

[Plan – Appendix D-3(c)] 

 

[SD] 

 Expenses 
 

N/A – the Individual Health Premium Account 
is not included in the Plan. 

may 
may not . . . 

 
be reimbursed by use of electronic payment cards under the 
Individual Health Premium Account. 
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Individual Health Premium 

Payment Feature 

[Plan – Appendix E-2(c)] 

 

[SD] 

 

 Individual Health Coverage includes the following types of 
coverage: 
 

N/A – the Individual Health Premium Payment 
Feature is not included in the Plan. 

dental coverage 
vision coverage 
specialty health coverage, including hospital 

and fixed indemnity coverage, specific disease or 
illness coverage, cancer coverage, organ transplant 
coverage, etc. 

Other: 
 

Individual Health Premium 

Payment Feature 

[Plan – Appendix E-2(c)] 

 

[SD] 

 

 Individual Health Coverage is available only from: 
 

N/A – the Individual Health Premium Payment 
Feature is not included in the Plan. 

AFLAC 
Other: 

 
 

Annual Election Period: 

 

[SD] 

 

  
The “Annual Election Period” for each year is the calendar 
month preceding the initial effective date of the Plan and the 
month of December thereafter. 
 

Employer Identification No. 

 

[SD] 

 

  
The Employer’s Federal Employer Identification Number 
(assigned by the IRS for tax purposes) is:  41-6007644. 
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FLEXIBLE BENEFITS PLAN 

MASTER PLAN DOCUMENT 

 

 

 

 

 

 

 

 

 

 

 

 

Note:  This Flexible Benefits Plan Master Plan document describes all Flexible Benefits 

Plan provisions administered by the claims administrator.  Some of the Flexible Benefits 

Plan provisions described in this document may not apply to your Plan.  Consult the Plan 

Information Appendix to this document to see which provisions of this document apply to 

your Plan.  If you have any questions, contact the claims administrator. 
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FLEXIBLE BENEFITS PLAN 

ARTICLE I 

GENERAL 

Sec. 1.1  Name of Plan.  The name of the plan set forth herein is specified in the Plan 

Information Appendix.  It is sometimes herein referred to as the “Flexible Benefits Plan” or the “Plan”. 

Sec. 1.2  Purpose.  The purpose of the Plan is to furnish employees an opportunity to receive 

certain statutory nontaxable benefits provided by Employer in lieu of taxable Compensation or other 

statutory nontaxable fringe benefits.  The Plan is intended to be a cafeteria plan under Section 125 of the 

Internal Revenue Code, so that the benefits a Participant elects to receive under the Plan will be eligible 

for exclusion from the Participant’s gross income under Section 125(a) of the Code. 

Sec. 1.3  Effective Date.  The “Effective Date” of the Plan is the date as of which the Plan was 

established and is specified in the Plan Information Appendix.  If the Plan is amended and restated as set 

forth herein, the effective date of the amended and restated Plan is specified in the Plan Information 

Appendix.  

Sec. 1.4  Rules of Construction.  The Plan is intended to be a cafeteria plan under Section 125 of 

the Internal Revenue Code.  The Plan shall be administered and construed consistent with said intent.  It 

shall also be construed and administered according to the laws of the state listed in the Plan Information 

Appendix, to the extent that such laws are not preempted by the laws of the United States of America.  

Because it is sponsored by a governmental entity, neither this Plan, nor any portion of this Plan, is an 

employee welfare benefit plan under the Employee Retirement Income Security Act of 1974, as from time 

to time amended (“ERISA”). All references herein to the “Internal Revenue Code” or the “Code” are to 

the Internal Revenue Code of 1986 as from time to time amended.  The Plan shall be construed in 

accordance with the following rules: 

(a) This document, plus its appendices (including the Plan Information Appendix), are 

intended to constitute the Plan document required by the Code. 

(b) Headings at the beginning of articles and sections hereof are for convenience of 

reference, shall not be considered a part of the text of the Plan, and shall not influence its 

construction. 

(c) Capitalized terms used in the Plan shall have the meaning defined in the Plan unless the 

context clearly indicates to the contrary. 

(d) Any references to the masculine gender include the feminine and vice versa. 

(e) Use of the words “hereof”, “herein”, “hereunder”, or similar compounds of the word 

“here” shall mean and refer to the entire Plan unless the context clearly indicates to the 

contrary. 

(f) The provisions of the Plan shall be construed as a whole in such manner as to carry out 

the provisions hereof and shall not be construed separately without relation to the context. 
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ARTICLE II 

DEFINITIONS 

Sec. 2.1  Account.  An “Account” or “Accounts” shall be established for each Participant by the 

Employer.  Each Account shall be credited as provided in Article IV, and shall be decreased by benefit 

payments and distributions to the Participant under Article IV and under the Appendices.  Accounts are 

for bookkeeping purposes only and are not required to be set aside from the other assets of the Employer.  

The following Accounts will be established, if specified in the Plan Information Appendix, for a 

Participant: 

(a) A Health Care Flexible Spending Account for reimbursement of medical expenses under 

Appendix A. 

(b) A Limited Health Care Flexible Spending Account for reimbursement of dental and 

vision expenses and Post-Deductible Expenses under Appendix B. 

(c) A Dependent Care Flexible Spending Account for reimbursement of dependent care 

expenses under Appendix C. 

(d) An Individual Health Premium Account for reimbursement of individual health coverage 

premiums under Appendix D. 

 

Sec. 2.2  Benefit Plan.  “Benefit Plan” means a plan sponsored by the Employer consisting of an 

insurance or similar program, health maintenance organization, trust fund, or direct payment arrangement 

maintained by the Employer for the purpose of providing certain specified medical, dental or other 

welfare benefits for employees, and their dependents.  The Benefit Plans for which premiums may be paid 

under the Plan shall be identified in the Plan Information Appendix. 

 Sec. 2.3  Compensation.  “Compensation” means earned income, salary, wages, fees, 

commissions, overtime, bonuses, tips, and all other earnings of a Participant, reportable on Form W-2 for 

the Plan Year, including amounts contributed by a Qualified Employee to the Plan, but excluding all other 

contributions to any other plan sponsored by the Employer and all other forms of compensation. 

Sec. 2.4  Election.  If a Participant chooses to participate in one or more Benefit Plans, any 

portion of the premium payments not paid by the Employer will be paid pursuant to Sec. 4.1, unless the 

Participant signs a waiver instructing the Employer to deduct such premiums on an after-tax basis.  If the 

Individual Health Premium Payment Feature is applicable as specified in the Plan Information Appendix, 

any Premium for the Individual Health Coverage (as defined in Appendix E) will be paid pursuant to Sec. 

4.1, unless the Participant signs a waiver instructing the Employer to deduct such premiums on an after-

tax basis.  If Health Savings Account contributions are permitted under the Plan, as specified in the Plan 

Information Appendix, a Participant also may file an Election to contribute to a Health Savings Account 

under Sec. 4.5.  During each applicable Election Period, a Participant may file an Election designating the 

Account credits under Sec. 4.3 desired by the Participant. Elections shall be subject to the following rules: 

(a) The Election shall be in writing on a form provided by the Employer, shall be filed with 

the Employer, and shall specifically indicate the amounts to be allocated to each Account 

of the Participant.  An Election meeting the requirements of the Plan and not inconsistent 

with its terms shall be irrevocable after the last day of the Election Period in which it is 

filed, subject to any changes made in a new Election filed in a subsequent Election Period 

in accordance with Sec. 2.5(a). 
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(b) Except as provided in subsection (c) below, an Election filed in an annual Election Period 

prior to the beginning of a Plan Year shall be effective on the first day of the Plan Year 

with the deductions effective for each payroll period for purposes of salary reduction 

credits under Sec. 4.3, unless a new Election is made in an Election Period resulting from 

a change in the Participant’s status as described in Sec. 2.5(a). 

(c) An election filed prior to the beginning of any month to contribute to a Health Savings 

Account, if Health Savings Account contributions are permitted under the Plan as 

specified in the Plan Information Appendix, shall be effective on the first day of the 

month immediately following the date the Election is received. 

(d) An Election filed in an Election Period during a Plan Year pursuant to Sec. 2.5 shall be 

effective as of the date specified in Sec. 2.5.  The Election will be reflected in the 

Participant’s payroll as soon as administratively feasible following the date the Election 

is filed. 

(e) If a Participant returns from a leave of absence during the calendar year in which the 

leave began, any Election that was in effect when the leave began shall continue in effect 

until the next Election Period, with an appropriate adjustment of the amount reimbursable 

from the Participant’s Accounts to reflect any contributions the Participant did not make 

during the Participant’s absence.  If the Participant returns from the leave in a subsequent 

calendar year, the Participant shall be treated as becoming a Qualified Employee again on 

the date the leave ended and a new Election Period will be provided pursuant to Sec. 

2.5(b). 

Sec. 2.5  Election Period.  The “Election Period” for an Election to have the Employer pay on a 

pre-tax basis the Participant’s share of any premium or cost required for group or individual coverage 

under Sec. 4.1 or for an Election to have the Employer credit salary reduction credit amounts to the 

Participant’s Accounts under Sec. 4.3 is the period designated by the Employer ending prior to the first 

day of the Plan Year.  The “Election Period” for Health Savings Account contributions, if they are 

permitted under the Plan, as specified in the Plan Information Appendix, is the month preceding the 

month in which the Participant wishes to make a contribution under Sec. 4.5.   

In addition, the following are Election Periods: 

(a) If any of the following special election events occur during the Plan Year with respect to 

a Participant, then the 30-day period immediately following the date the event occurs, or 

such other time period as may be specified below, shall be an Election Period for said 

Participant with respect to the remainder of the Plan Year and, if elected in the Plan 

Information Appendix, the corresponding Grace Period: 

(1) Benefit Plan, Individual Health Premium Account, and Individual Health 

Premium Payment Feature Elections.  The following events that occur during the 

Plan Year are special election events that permit a change in the Participant’s 

Benefit Plan, Individual Health Premium Account, and Individual Health 

Premium Payment Feature Elections for the remainder of the Plan Year: 

(A) Change in Status Events.  The following change in status events permit a 

Participant to change his or her Benefit Plan, Individual Health Premium 

Account, or Individual Health Premium Payment Feature Election if the 

change is on account of and consistent with the change in status and the 

event affects the Participant’s or the Participant’s Spouse’s or Tax 
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Dependent’s eligibility or possible eligibility for coverage under this 

Plan, a Benefit Plan or any other health care flexible spending account, 

medical plan, dental plan or other health plan providing health coverage 

pursuant to Code Section 105 that is sponsored by the Employer or the 

Participant’s Spouse’s or Tax Dependent’s employer: 

(i) The Participant legally marries (under applicable state and 

federal law). 

(ii) The Participant divorces, or legally separates from, his or her 

Spouse, or has his or her marriage to his or her Spouse annulled. 

(iii) The Spouse or a Tax Dependent of the Participant dies. 

(iv) The Participant gains or loses a Tax Dependent (e.g., a child is 

born to, adopted by, or placed for adoption with the Participant, a 

child of the Participant dies). 

(v) The Participant’s Spouse or Tax Dependent becomes employed 

or ceases to be employed. 

(vi) The Participant or the Participant’s Spouse or Tax Dependent 

has a change in terms and conditions of employment or has a 

reduction or increase in hours of employment, including a 

change from part-time to full-time status or vice versa, taking or 

returning from an unpaid leave of absence, or a strike or lock-

out. 

(vii) A Tax Dependent of the Participant becomes or ceases to be 

eligible for coverage as a result of a change in age, student 

status, or other similar circumstances. 

(viii) The Participant or the Participant’s Spouse or Tax Dependent 

has a change in place of residence or worksite. 

(B) HIPAA Special Enrollment Rights.  The Participant may change his or 

her Benefit Plan, Individual Health Premium Account, or Individual 

Health Premium Payment Feature Elections consistent with an 

enrollment in a Benefit Plan under the special enrollment provisions of 

the Health Insurance Portability and Accountability Act. 

(C) COBRA Continuation Coverage.  The Participant may increase his or her 

salary reduction contributions to pay any additional premium as a result 

of Participant, Spouse or Tax Dependent becoming eligible for 

continuation coverage under the Employer’s Benefit Plan pursuant to 

Sections 2201 through 2208 of the Public Health Services Act or any 

similar state statute, so long as the Participant remains eligible to 

participate in the Plan. 

(D) Support Order.  The Participant, or the Plan if the Participant does not 

take the required action, may add coverage in accordance with a 

judgment, decree or order resulting from a divorce, legal separation, 
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annulment or change in legal custody that requires coverage for a 

Participant’s child or for a foster child who is a Tax Dependent of the 

Participant.  The Participant may eliminate coverage for a child if a 

judgment, decree or order resulting from a divorce, legal separation, 

annulment or change in legal custody requires that coverage of that child 

be provided by an individual other than the Participant and that coverage 

is in fact provided. 

(E) Change in Medicare or Medicaid Entitlement.  The Participant may 

change his or her coverage Election consistent with a change in 

entitlement to Medicare or Medicaid, including a loss of entitlement, by 

the Participant or the Participant’s Spouse or Tax Dependent. 

(F) Change in Other Coverage.  The Participant may change his or her 

coverage Elections if: (i) a group health plan or Code Section 125 

cafeteria plan covering the Participant’s Spouse or Tax Dependent 

permits a change in health coverage at a time other than an Election 

Period under this Plan as a result of a change in status event as described 

in subparagraph (a)(1)(A), a general enrollment period, or another 

change in coverage permitted by the applicable Treasury Regulations; 

(ii) the Spouse or Tax Dependent elects a change in coverage; and (iii) 

the Participant’s change in coverage under this Plan is on account of and 

consistent with the change in the Spouse’s or Tax Dependent’s coverage. 

(G) Change in Cost or Coverage Options.  An Election Period shall be 

deemed to have occurred, resulting in a new Election for the remainder 

of the Plan Year automatically adjusting the Participant’s salary 

reduction contributions during the Plan Year, or commencement of 

salary reduction contributions in an appropriate manner in the case of a 

Qualified Employee who had not previously elected to participate, in any 

of the following circumstances: 

(i) The premium under any Benefit Plan or the “Individual Health 

Coverage” (as defined in Appendix D or E) is significantly 

increased during the Plan Year and the Participant elects to 

continue the existing coverage, elects coverage under another 

Benefit Plan or Individual Health Coverage with similar 

coverage, or elects no Benefit Plan coverage or Individual Health 

Coverage if no similar coverage is available. 

(ii) The premium under any Benefit Plan or Individual Health 

Coverage is significantly decreased during the Plan Year and the 

Participant or Qualified Employee elects coverage under that 

Benefit Plan or Individual Health Coverage. 

(iii) The premium under any Benefit Plan or Individual Health 

Coverage is increased or decreased during the Plan Year by an 

insignificant amount. 

(iv) The coverage under a Benefit Plan or Individual Health 

Coverage is significantly curtailed during the Plan Year and the 
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Participant elects to receive, on a prospective basis, coverage 

under another plan with similar coverage. 

(v) The coverage under a Benefit Plan or Individual Health 

Coverage ceases during the Plan Year and the Participant either 

elects to receive, on a prospective basis, coverage under another 

Benefit Plan or Individual Health Coverage with similar 

coverage or elects no Benefit Plan coverage or Individual Health 

Coverage if no similar coverage is available. 

(vi) A new coverage option is added to a Benefit Plan, a new 

Individual Health Coverage option is added under the Plan or an 

existing coverage option is significantly improved, and the 

Participant or Qualified Employee elects that new coverage 

option. 

(H) Loss of group health coverage sponsored by a governmental or 

educational institution.  The Participant may change his or her Benefit 

Plan, Individual Health Premium Account, and Individual Health 

Premium Payment Feature Elections consistent with a loss of coverage 

by the Participant or the Participant’s Spouse or Tax Dependent under 

any group health coverage sponsored by a governmental or educational 

institution. 

(I) Family and Medical Leave Act.  A Participant taking leave under the 

Family and Medical Leave Act may change his or her Benefit Plan 

Election as provided by that Act and applicable regulations or rulings 

thereunder. 

(2) Health Care Flexible Spending Account and Limited Health Care Flexible 

Spending Account Elections.  The following events that occur during the Plan 

Year are special election events that permit a change in the Participant’s Health 

Care Flexible Spending Account Election or Limited Health Care Flexible 

Spending Account Election for the remainder of the Plan Year and, if elected in 

the Plan Information Appendix, the corresponding Grace Period, provided that 

any such Election may not reduce the total amount to be credited to the 

Participant’s Health Care Flexible Spending Account or Limited Health Care 

Flexible Spending Account for the Plan Year to less than the amount of eligible 

expenses incurred by the Participant prior to the effective date of the new 

Election. 

(A) Change in Status Events.  The change in status events listed in 

subparagraph (a)(1)(A) also apply to allow a Participant to change his or 

her Health Care Flexible Spending Account Election or Limited Health 

Care Flexible Spending Account Election if the change is on account of 

and consistent with the change in status and the event affects the 

Participant’s or the Participant’s Spouse’s or Tax Dependent’s eligibility 

or possible eligibility for coverage under this Plan, a Benefit Plan or any 

other health care flexible spending account, medical plan, dental plan or 

other health plan providing health coverage pursuant to Code Section 

105 that is sponsored by the Employer or the Participant’s Spouse’s or 
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Tax Dependent’s employer.  Notwithstanding the foregoing, the change 

in Election must not violate the risk shifting characteristics of the Health 

Care Flexible Spending Account or the Limited Health Care Flexible 

Spending Account. 

(B) Support Order.  The Participant may increase coverage in accordance 

with a judgment, decree or order resulting from a divorce, legal 

separation, annulment or change in legal custody that requires coverage 

for a Participant’s child or for a foster child who is a Tax Dependent of 

the Participant.  The Participant may decrease coverage if a judgment, 

decree or order resulting from a divorce, legal separation, annulment or 

change in legal custody requires that coverage of a child be provided by 

an individual other than the Participant and that coverage is in fact 

provided. 

(C) Change in Medicare or Medicaid Entitlement.  The Participant may 

change his or her coverage Election consistent with a change in 

entitlement to Medicare or Medicaid, including a loss of entitlement, by 

the Participant or the Participant’s Spouse or Tax Dependent. 

(D) HIPAA Special Enrollment Rights.  The Participant may change his or 

her coverage Election consistent with any special enrollment rights under 

the Health Insurance Portability and Accountability Act (“HIPAA”), 

provided the Health Care Flexible Spending Account or Limited Health 

Care Flexible Spending Account is subject to the portability provisions 

of HIPAA. 

(E) Family and Medical Leave Act.  A Participant taking leave under the 

Family and Medical Leave Act may change his or her coverage Election 

as provided by that Act and applicable regulations or rulings thereunder. 

(3) Dependent Care Flexible Spending Account Election.  The following events are 

special election events that permit a change in the Participant’s Dependent Care 

Flexible Spending Account Election for the remainder of the Plan Year. 

(A) Change in Status Events.  The change in status events listed in 

subparagraph (a)(1)(A) also apply to allow a Participant to change his or 

her Dependent Care Flexible Spending Account Election if the change is 

on account of and consistent with the change in status and the event 

affects the cost of dependent care expenses described in Code Section 

129.  In addition, the following special rules apply to Dependent Care 

Flexible Spending Account Elections: 

(i) For purposes of the change in status events, “Tax Dependent” 

refers to a “Qualifying Individual” as defined in Appendix C. 

(ii) An election change is consistent with a change in status if the 

event affects the eligibility of the Participant or the Participant’s 

Spouse or Qualifying Individual for coverage under the Plan. 
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(B) Change in Other Coverage.  The Participant may change his or her 

dependent care Election if:  (i) a Code Section 125 cafeteria plan 

covering the Participant’s Spouse or Qualifying Individual permits a 

change in dependent care elections at a time other than an Election 

Period under this Plan as a result of a change in status event as described 

in subparagraph (a)(1)(A), a general enrollment period, or another 

change in coverage permitted by the applicable Treasury Regulations; 

(ii) the Spouse or Qualifying Individual elects a change in coverage; and 

(iii) the Participant’s change in coverage under this Plan is on account of 

and consistent with the change in the Spouse’s or Qualifying Individual’s 

coverage. 

(C) Change in Cost or Coverage Options.  The Participant may change his or 

her dependent care Election in either of the following circumstances: 

(i) The cost of dependent care is significantly increased or 

decreased during the Plan Year by a dependent care provider 

who is not a relative of the Participant and the Participant either 

elects to continue the existing dependent care or elects a new 

provider. 

(ii) The Participant elects to change dependent care providers or 

elects not to have a dependent care provider and the cost of 

dependent care increases or decreases. 

(4) Any Election may be changed with respect to any Benefit Plan or Account 

pursuant to any other event so recognized under applicable Federal regulations. 

(5) Any such election during the period described above must be consistent with the 

change in status resulting from the event described above.  The Employer will 

not accept any election during said Election Period which it deems to be 

inconsistent with the change in status.  Furthermore, the Employer will not accept 

any election regarding credits to a Participant’s Health Care Flexible Spending 

Account or Limited Health Care Flexible Spending Account which would reduce 

the total number of credits to the Account for the Plan Year below the amount of 

benefit payments to the Participant that have been made with respect to such 

Account previously during that Plan Year. 

(6) If Health Savings Account contributions are permitted under the Plan, as 

specified in the Plan Information Appendix, a Participant may start or stop an 

Election to contribute to a Health Savings Account or increase or decrease the 

Election at any time as long as the change is effective prospectively.  Because the 

eligibility requirements and contribution limits for Health Savings Accounts are 

determined on a monthly as opposed to a Plan Year basis, the change in status 

events listed in subsections (a)(1), (a)(2), and (a)(3) above do not apply to 

Participant contributions to Health Savings Accounts. 

(7) Elections as a result of birth or adoption are effective as of the date of the event.  

All other Elections under this Section are effective as of the date of the Election, 

generally, the date the Election form is signed.  The change in the Election will 

be reflected in the Participant’s payroll as soon as administratively feasible 

following the date the Election is filed.  For the effective dates described in this 
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subsection to apply, the Election must be filed within thirty (30) days of the 

event. 

(b) If any of the following situations apply to an employee, an Election Period will be 

provided for that employee as follows: 

(1) With respect to an individual who becomes a Qualified Employee with the 

Employer during a Plan Year, the Election Period for that Plan Year shall be the 

thirty (30) days preceding the entry date specified in the Plan Information 

Appendix or, if the entry date is the date on which an individual becomes a 

Qualified Employee, the thirty (30) days following the entry date.  Such 

individual is eligible to participate in the Plan on the entry date specified in the 

Plan Information Appendix.  Notwithstanding the foregoing, a newly hired 

Qualified Employee will be eligible to participate in the Plan retroactively on the 

date of hire provided the election procedures are followed.  In such case, salary 

reduction contributions to pay for coverage during the period preceding the 

Election to participate shall be taken prospectively from compensation paid 

following the Election. 

(2) If a Participant returns from an unpaid leave of absence in a subsequent calendar 

year, or is rehired as a Qualified Employee, either in a subsequent calendar year 

or in the same calendar year but more than thirty (30) days following his or her 

Termination of Employment, the Participant shall be treated as becoming a 

Qualified Employee again on the date the leave ended or the rehire occurred and 

a new Election Period will be provided pursuant to paragraph (1), except that the 

Election Period will not end earlier than thirty (30) days after the date the 

individual again became a Qualified Employee.  If the Participant returns from 

the leave during the calendar year in which the leave began, or is rehired within 

thirty (30) days of the date of his or her Termination of Employment and in the 

same calendar year in which the Termination of Employment occurred, any 

Election that was in effect when the absence began shall continue in effect until 

the next Election Period, with an appropriate adjustment of the amount 

reimbursable from the Participant’s Accounts to reflect any contributions not 

made by the Participant during the period of absence. 

(c) The Election Period under subsection (a) or (b) may be extended by the Employer for a 

Participant upon showing that the Participant’s failure to meet the deadline was the result 

of good cause and was not the fault of the Participant. 

Sec. 2.6  Employer.  The “Employer” is specified in the Plan Information Appendix. 

Sec. 2.7  Grace Period.  The “Grace Period” is the two (2) month and fifteen (15) day period 

following the end of the Plan Year.  The Grace Period, if elected in the Plan Information Appendix, 

applies to the Health Care Flexible Spending Account and the Limited Health Care Flexible Spending 

Account.  The Grace Period does not apply to the Dependent Care Flexible Spending Account or the 

Individual Health Premium Account. 

Sec. 2.8  Health Savings Account.  A “Health Savings Account” means a Health Savings 

Account established under Code Section 223. 

Sec. 2.9  Participant.  A “Participant” is an individual described as such in Article III. 
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Sec. 2.10  Participating Employer.  “Participating Employer” means any governmental entity 

that is affiliated with the Employer and that is designated by the Employer in the Plan Information 

Appendix as covered by this Plan.  When referred to in Secs. 2.1, 2.2, 2.3, 2.5, 2.14, 2.17, 3.2, 4.2, 4.3, 

4.5, 4.6, 4.7, 4.10. 4.11, and 4.13 of the Plan, the term “Employer” includes all Participating Employers, 

if any.  Participating Employers are designated in the Plan Information Appendix. 

Sec. 2.11  Plan Administrator.  “Plan Administrator” means the Employer.   

Sec. 2.12  Plan Year.  A “Plan Year” is the 12-consecutive-month period (except in cases of a 

short Plan Year) commencing on the date specified in the Plan Information Appendix and is the year on 

which records of the Plan are kept. 

Sec. 2.13  Post-Deductible Expenses.  Medical Expenses (as defined in Appendix A), which are 

incurred after the minimum annual deductible under Code Section 223(c)(2)(A)(i) is satisfied. 

Sec. 2.14  Qualified Employee.  An employee of the Employer is a “Qualified Employee” for 

each payroll period that the employee meets the eligibility requirements specified in the Plan Information 

Appendix, subject to the following: 

(a) Eligibility of employees in a collective bargaining unit to participate in the Plan shall be 

subject to negotiations with the representative of the unit.  During any period that an 

employee is covered by the provisions of a collective bargaining agreement between the 

Employer and such representative, the employee shall not be considered a Qualified 

Employee unless such agreement provides coverage for such employee under the Plan.  

For purposes of this Section only, such an agreement shall be deemed to continue after its 

formal expiration during collective bargaining negotiations pending the execution of a 

new agreement. 

(b) A leased employee within the meaning of Code Section 414(n)(2) is not a Qualified 

Employee. 

(c) A nonresident alien within the meaning of Code Section 7701(b)(1)(B) while not 

receiving earned income (within the meaning of Code Section 911(d)(2)) from the 

Employer which constitutes income from sources within the United States (within the 

meaning of Code Section 861(a)(3)) is not a Qualified Employee. 

(d) An employee is not a Qualified Employee unless his or her services are performed within 

the continental United States (including Alaska) or Hawaii, or the principal base of 

operations to which the employee frequently returns is within the continental United 

States (including Alaska) or Hawaii. 

(e) Notwithstanding anything herein to the contrary, an individual is not a Qualified 

Employee during any period during which the individual is classified by the Employer as 

an independent contractor or as any other status in which the person is not treated as a 

common law employee for purposes of withholding of taxes, or is treated as an employee 

of another entity who is leased to the Employer, regardless of the correct legal status of 

the individual.  The previous sentence applies to all periods of such service of an 

individual who is subsequently reclassified as an employee, whether the reclassification 

is retroactive or prospective. 

(f) If an employee’s employment status changes from a Qualified Employee to a non-

Qualified Employee position, the employee shall cease to be a Qualified Employee as of 

the date the employee is no longer a Qualified Employee.  If an employee’s employment 
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status changes from a non-Qualified Employee position to a Qualified Employee 

position, the employee shall be a Qualified Employee as of the date the change in 

employment status takes place. 

Sec. 2.15  Spouse.  “Spouse” means an individual who is (a) legally married to a Participant 

(under applicable state law), and (b) treated as a “Spouse” under the Code and the Defense of Marriage 

Act. 

Sec. 2.16  Tax Dependent.  “Tax Dependent” means an individual (other than the Participant and 

the Participant’s Spouse) with respect to whom amounts expended for medical care are excluded from the 

Participant’s gross income under Section 105(b) of the Code, as amended. 

Sec. 2.17  Termination of Employment.  The “Termination of Employment” of an employee for 

purposes of the Plan shall be deemed to occur upon the employee’s resignation, discharge, retirement, 

death, failure to return to active work at the end of an authorized leave of absence or the authorized 

extension or extensions thereof, failure to return to work when duly called following a temporary layoff, 

or upon the happening of any other event or circumstance which, under the policy of the Employer results 

in the termination of the employer-employee relationship. 
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ARTICLE III 

PARTICIPATION 

Sec. 3.1  Participation.  Each person who is a Qualified Employee shall become a Participant on 

the effective date of any Election filed during an Election Period to have premiums paid by salary 

reduction under Sec. 4.1, to have credits made by salary reduction to one or more Accounts under Sec. 

4.3, or, if Health Savings Account contributions are permitted under the Plan, as specified in the Plan 

Information Appendix, to have contributions made to a Health Savings Account under Sec. 4.5. 

Sec. 3.2  Enrollment Procedures.  To become a Participant, the individual must complete the 

proper forms required by the Employer and must file the forms with the Employer, or must follow such 

other enrollment procedures as the Employer may require.  Any Election under this Plan must be made 

during an Election Period and shall be effective as described in Sec. 2.4 and 2.5.  An individual who does 

not enroll during his first Election Period under Sec. 2.5(b) may not enroll as a Participant until the next 

applicable Election Period. 

Sec. 3.3  Cessation of Participation.  A person shall cease to be a Participant as of the earliest of 

(i) the date the Participant has a Termination of Employment, (ii) the date the Participant ceases to be a 

Qualified Employee, or (iii) the effective date of any election by the Participant to terminate all salary 

reductions under Secs. 4.1, 4.3, and 4.5; provided that, if elected in the Plan Information Appendix, 

participation will cease under (i) or (ii) on the last day of the month in which the Participant has a 

Termination of Employment or ceases to be a Qualified Employee, as the case may be. If a Participant 

ceases to be a Qualified Employee during the Plan Year, that will not prevent him/her from filing a claim 

for reimbursement of eligible expenses incurred during the portion of a Plan Year prior to the date on 

which he/she ceased to be an Eligible Employee, plus, in the case of the Dependent Care Flexible 

Spending Account and the Individual Health Premium Account, eligible expenses incurred during the 

remaining portion of the Plan Year, to the extent a balance then exists in his/her Account.  Such a claim 

shall be subject to the same rules as apply under this Plan to claims submitted after the end of a Plan Year 

by Participants.  If a Participant ceases to be a Qualified Employee during the corresponding Grace Period 

for a Plan Year, if elected under the Plan Information Appendix, that will not prevent him/her from filing 

a claim for reimbursement for eligible expenses incurred under the Health Care Flexible Spending 

Account or the Limited Health Care Flexible Spending Account during the Plan Year or the 

corresponding Grace Period, to the extent a balance exists in his/her Account, provided he/she was a 

Qualified Employee on the last day of the Plan Year.  Terminated employees have until the date on or 

before the ninetieth (90
th
) day following the Termination of Employment to submit claims incurred while 

a Participant under the Health Care Flexible Spending Account or the Limited Health Care Flexible 

Spending Account.  Terminated employees have until the date on or before the ninetieth (90
th
) day 

following the end of the Plan Year including the Termination of Employment to submit claims incurred 

under the Dependent Care Flexible Spending Account and the Individual Health Premium Account.  
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ARTICLE IV 

CREDITS AND ACCOUNTS 

Sec. 4.1  Salary Reduction Contributions to Pay Group Premiums.  During an Election 

Period, unless the Participant signs a waiver instructing the Employer to pay the premiums on an after-tax 

basis, each Participant automatically elects to have the Employer pay on a pre-tax basis the Participant’s 

share of any premium or cost required for group coverage which the Participant has elected under any 

Benefit Plan, to the extent such cost is not covered by Employer credits pursuant to Sec. 4.2 if any, and 

(ii) the Participant’s premium for individual coverage obtained under the Individual Health Premium 

Payment Feature.  The Participant’s Compensation shall be reduced by an amount equal to the amount 

paid by the Employer on the Participant’s behalf under this Section. 

Sec. 4.2  Employer Credits.  If specified in the Plan Information Appendix, the Employer may 

grant a credit to each Participant for purposes of selecting among the benefits available under the Plan for 

each period during the Plan Year.  Prior to each Plan Year, the Employer shall determine the dollar 

amount of the credits, if any, that it will make available to Participants under this Plan during the Plan 

Year.  The dollar amount of the credits may vary for different classes of employees as determined in the 

sole discretion of the Employer.  Employer credits are subject to the following: 

(a) The Employer credits for the period specified in the Plan Information Appendix shall 

become available for use under the Plan as of the date specified in the Plan Information 

Appendix. 

(b) No amounts shall be credited to a Participant after his or her Termination of 

Employment, or, if earlier, after he or she ceases to be a Qualified Employee. 

(c) The Employer credits shall first be used to pay for the cost for the Participant’s coverage 

elected, if any, under the Benefit Plans.  The balance remaining shall next be allocated 

among the other benefits available under the Plan (e.g., the Accounts), as specified in the 

Participant’s Election.  Finally, if any credits remain, the balance shall be handled in 

accordance with the Plan Information Appendix.  If the Participant fails to file an 

Election, the credits shall be paid to the Participant in cash, subject to any restrictions 

specified in the Plan Information Appendix.  Amounts that a Participant elects to receive 

or is deemed to have elected to receive in cash shall be paid to the Participant on a pro-

rata basis over the course of the Plan Year in substantially equal installments.  Such 

payments will be added to the Participant’s paycheck and are fully taxable as additional 

compensation.  Cash payments shall be made only to Participants.  If a Participant ceases 

to be a Qualified Employee, then cash payments cease. 

(d) Employer credits that are not used to reimburse eligible expenses incurred during the 

Plan Year may be used to reimburse eligible expenses incurred under the Health Care 

Flexible Spending Account or the Limited Health Care Flexible Spending Account 

during the corresponding Grace Period, if a Grace Period is available under the Plan, as 

specified in the Plan Information Appendix. 

Sec. 4.3  Salary Reduction Credits to Accounts.  During an Election Period, each Participant 

may elect to have the Employer credit, if any, and salary reduction credit amounts to the Participant’s 

Accounts by entering into an Election on a form prescribed by and filed with the Employer, subject to the 

following: 

(a) The Election shall specify the dollar amounts to be allocated to each of the Participant’s 

Accounts for the Plan Year, and shall state the allocation of Employer credits, if any, and 
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salary reduction credits.  The Participant’s Compensation for the Plan Year will be 

reduced by the amount of salary reduction credits the Participant elects to have credited 

to his Accounts under the Plan. 

(b) Following an election, the Participant’s Health Care Flexible Spending Account or 

Limited Health Care Flexible Spending Account shall be credited with the full amount 

allocated by the Participant to his or her Health Care Flexible Spending Account or 

Limited Health Care Flexible Spending Account for the entire Plan Year, which amount 

shall not exceed the dollar amount specified in the Plan Information Appendix.  The 

Participant’s Compensation shall be reduced in each payroll period by an amount equal to 

a pro rata share of the Participant’s annual allocation of salary reduction credits to the 

Health Care Flexible Spending Account or Limited Health Care Flexible Spending 

Account. 

(c) The Participant’s Dependent Care Flexible Spending Account shall be credited in each 

payroll period with a pro rata share of the Participant’s annual allocation to the 

Dependent Care Flexible Spending Account.  A Participant’s annual allocation to the 

Dependent Care Flexible Spending Account shall not exceed $5,000, or lesser amount 

specified in Appendix C, for any Plan Year.  The Participant’s Compensation shall be 

reduced in each payroll period by an amount equal to the amount of salary reduction 

credits credited to the Participant’s Dependent Care Flexible Spending Account during 

that payroll period. 

(d) The Participant’s Individual Health Premium Account shall be credited in each payroll 

period with a pro rata share of the Participant’s annual allocation to the Individual Health 

Premium Account.  The Participant’s Compensation shall be reduced in each payroll 

period by an amount equal to the amount of salary reduction credits credited to the 

Participant’s Individual Health Premium Account during that payroll period. 

(e) Subject to subsection (e), the Election shall be irrevocable for the Plan Year; provided, 

however, that during an Election Period described in Sec. 2.5(a) the Participant may enter 

into a new Election for the remainder of the Plan Year.  Any such new Election which 

increases or decreases the amount credited, or to be credited during the remainder of the 

Plan Year, to the Participant’s Accounts must be consistent with the change in status 

described in Sec. 2.5(a). 

(f) No amount shall be credited after an employee ceases to be a Participant, except to the 

extent the Participant is eligible for, and has elected, continuation coverage as described 

in Section 4.10.  Notwithstanding the foregoing, if participation in the Plan extends to the 

last day of the month in which a Termination of Employment, if necessary, additional 

salary reduction contributions shall be taken from the Participant’s final pay check to pay 

for the coverage provided during the period of time following the date on which the 

Participant’s employment terminates. 
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Sec. 4.4  Imputation of Income.   

(a) Coverage of non-Tax Dependents.  To the extent a Participant elects coverage under a 

Benefit Plan for a dependent who is not the Participant’s Spouse or Tax Dependent, the 

Plan Administrator may require the Participant to pay the cost of coverage for which the 

Participant is responsible on an after-tax basis up to the amount of the fair market value 

of the coverage provided to such dependent.  To the extent the cost of coverage for which 

the Participant is responsible exceeds that fair market value, the remaining cost of 

coverage may be paid pre-tax through this Plan.  To the extent the cost of coverage for 

which the Participant is responsible is less than that fair market value, the excess of the 

fair market value over the after-tax payments shall be imputed as income to the 

Participant as the coverage is provided.  In the alternative, the Plan Administrator may 

not require the Participant to pay the cost of coverage on an after-tax basis.  In that case, 

the entire cost of coverage for the Benefit Plan for which the Participant is responsible 

shall be paid on a pre-tax basis through this Plan and the fair market value of the 

coverage for such dependent shall be imputed as income to the Participant as the 

coverage is provided (in accordance with the regulations under Section 125 of the Code).  

This imputation of income shall occur regardless of whether the cost of coverage is paid 

by salary reduction or allocation of available Employer credits. 

 

(b) Group Term Life.  The cost of group term life coverage on the Participant’s life paid by 

the Employer will not be included in the Participant’s gross income to the extent the face 

amount of the insurance contract(s) does not exceed $50,000, except as provided in 

Section 4.11. If the face amount of the insurance contract(s) exceeds $50,000, and the 

cost of the coverage is paid by the Employer, the value of the coverage in excess of 

$50,000 shall be imputed to the Participant as income in accordance with Section 79 of 

the Code and the regulations thereunder.  For purposes of this limitation, coverage paid 

by the Participant on a pre-tax basis is considered “paid by the Employer.”  Under no 

circumstances shall the coverage on the life of persons covered through the Participant 

(e.g., the Participant’s Spouse or children) be paid through this Plan. 

 

Sec. 4.5  Contributions to Health Savings Account. 

(a) Salary Reduction.  A Participant may elect to have the Employer credit pre-tax salary 

reduction credit amounts to a Health Savings Account, if specified in the Plan 

Information Appendix. 

(b) Employer Credits.  A Participant may also elect to have Employer credits contributed to a 

Health Savings Accounts through this Plan, if specified in the Plan Information 

Appendix. 

 

(c) Employer Contributions.  The Employer may also make direct contributions to an 

Employee’s Health Savings Account, which will be deemed to have been made through 

this Plan for purposes of the comparable contribution rules applicable under Code Section 

223 and the nondiscrimination requirements applicable to this Plan, if specified in the 

Plan Information Appendix. 
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Contributions to Health Savings Account are limited as provided in Code Section 223.  The documents 

governing the Health Savings Account, including the trust or custodial agreement, set forth the terms of 

such account.  The Employer may specify the Health Savings Account trustee or custodian to which 

contributions under the Plan will be contributed.  To be eligible for Health Savings Account 

contributions, the Participant must: (1) be covered by a qualifying high deductible health plan (as that 

term is defined in Code Section 223); (2) not be claimed as another person’s dependent for purposes of 

such person’s federal income tax return; (3) not be covered by Medicare; and (4) not have any health 

coverage other than permitted insurance, permitted coverage, or qualifying high deductible health plan 

coverage (as those terms are defined in Code Section 223). A Participant who has elected to contribute to 

the Health Care Flexible Spending Account under Appendix A for a Plan Year is not eligible to contribute 

salary reduction or Employer credits to, or receive Employer contributions to, a Health Savings Account 

during any month of the calendar year starting or ending in that Plan Year or the corresponding Grace 

Period, if elected in the Plan Information Appendix.  Notwithstanding the foregoing, a Participant 

otherwise eligible to participate in a Health Savings Account, who has a Health Care Flexible Spending 

Account under Appendix A with a Grace Period, and whose Health Care Flexible Spending Account has 

a balance of zero at the end of the Plan Year, will be eligible to contribute salary reduction or Employer 

credits to, or receive Employer contributions to, a Health Savings Account beginning with the first month 

following the end of the Plan Year.  A Participant contributing to, or receiving Employer contributions to, 

a Health Savings Account may participate in the Limited Health Care Flexible Spending Account under 

Appendix B but may not contribute to the Health Care Flexible Spending Account under Appendix A. 

Sec. 4.6  Payment of Premiums and Allocation to Accounts.  In accordance with a 

Participant’s Election filed during an Election Period, the Employer shall pay the cost of coverage under 

the Benefit Plan, if any, contribute to a Health Savings Account, if specified in the Plan Information 

Appendix, and record an Account or Accounts, if any, for each Participant to which amounts are credited 

under Sec. 4.3 as designated by the Participant’s Election, subject to the following: 

(a) During each Election Period, the Participant shall designate the Account or Accounts to 

which the amount available pursuant to Secs. 4.2, if any, and 4.3 shall be credited.  If 

amounts are to be credited to more than one Account, the Participant shall also designate 

the dollar amount to be credited to each Account.  No more than the dollar amount 

specified in the Plan Information Appendix may be credited in any Plan Year to the 

Participant’s Health Care Flexible Spending Account or Limited Health Care Flexible 

Spending Account and no more than $5,000, or any lesser amount specified in Appendix 

C, may be credited in any year to the Participant’s Dependent Care Flexible Spending 

Account. 

(b) Amounts that are allocated to a Dependent Care Flexible Spending Account or an 

Individual Health Premium Account pursuant to subsection (a) shall be credited to the 

Dependent Care Flexible Spending Account or an Individual Health Premium Account as 

of the day that the wages or salary, which were foregone in lieu of the amount to be 

credited, would otherwise have been paid.  The full amount that is allocated to a Health 

Care Flexible Spending Account or Limited Health Care Flexible Spending Account for 

the entire Plan Year shall be credited to the Health Care Flexible Spending Account or 

Limited Health Care Flexible Spending Account as of the first day of the Plan Year or, if 

participation in the Plan begins after the first day of the Plan Year, the first day of the 

Participant’s participation in the Plan. 

(c) Amounts credited to Accounts are for bookkeeping purposes only.  A Participant’s claim 

against the Employer for benefits from the Participant’s Accounts is that of a general 

creditor and is not secured.  No assets relating to such Accounts are segregated from 

other assets of the Employer.  No interest or other earnings shall be credited to or with 
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respect to any Account.  Nothing in this Plan is intended to require the establishment of a 

trust.   

(d) If any amounts remain credited to an Account after the last day of the Plan Year or, if 

elected in the Plan Information Appendix, the last day of the corresponding Grace Period, 

the credit balance shall be cancelled; provided, however, that benefit payments for 

reimbursement of expenses incurred on or before the last day of the Plan Year or, if 

elected in the Plan Information Appendix, the corresponding Grace Period, may be 

charged against amounts credited on said date if a claim for reimbursement is filed with 

the Plan Administrator (or its designee) on or before the ninetieth (90
th
) day following the 

end of the Plan Year.  Terminated Participants must submit claims for expenses incurred 

before their termination on or before the ninetieth (90
th
) day following the date on which 

participation terminates. 

Sec. 4.7  Payments Charged Against Accounts.  Payments under Appendix A, B, C, or D to the 

Plan shall be charged against the amounts credited to the appropriate Account for the Plan Year or, if 

elected in the Plan Information Appendix, the corresponding Grace Period in which the reimbursable 

expense is incurred, subject to the following: 

(a) Payments may not exceed the amount credited to the Participant’s Account at the time the 

payments are made.  Benefits for eligible expenses incurred in one Plan Year may not be 

paid with respect to amounts credited to another Plan Year; except that, eligible expenses 

incurred during the Grace Period, if elected in the Plan Information Appendix, that 

corresponds with the Plan Year will be eligible for reimbursement pursuant to the terms 

of the Plan.  If a Participant incurs an expense during a Plan Year that coincides with a 

Grace Period, the Participant shall be responsible for indicating in the appropriate section 

of the claim reimbursement form whether the claim relates to the current Plan Year or the 

Grace Period for the prior Plan Year. 

(b) The Plan Administrator requires the Participant to verify expenses for which the 

Participant is seeking payment or reimbursement in any manner that the Plan 

Administrator deems appropriate.  The Plan Administrator shall have the authority to 

review expenses submitted for reimbursement and to make the final decision whether a 

particular benefit claim is eligible for reimbursement by the Plan.  However, the Plan 

Administrator may also delegate such questions to an independent review agency such as 

an insurance company or other service provider. 

(c) Claims may be submitted at any time.  Payments will be made as soon as administratively 

possible upon receipt of the claim. 

(d) The Employer shall make payments to the Participant. 

Sec. 4.8  Termination of Participation.  Any balance remaining in a Participant’s Accounts after 

he ceases to be a Participant and after all benefits to which he is entitled have been paid shall be forfeited. 

Sec. 4.9  Payments Following a Participant’s Death.  The Plan Administrator shall apply 

amounts credited to a deceased Participant’s Health Care Flexible Spending Account or Limited Health 

Care Flexible Spending Account for the Plan Year or, if elected in the Plan Information Appendix, the 

corresponding Grace Period in which his death occurred to pay eligible expenses incurred during the 

portion of the Plan Year or, if elected in the Plan Information Appendix, the corresponding Grace Period 

prior to the Participant’s death.  The Plan Administrator shall apply amounts credited to a deceased 

Participant’s Dependent Care Flexible Spending Account and Individual Health Premium Account for the 

Plan Year in which his death occurred to pay eligible expenses incurred during the Plan Year, whether 
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incurred before or after the Participant’s death.  Any amount remaining in the Accounts with respect to 

that Plan Year after such reimbursements have been made shall be forfeited. 

Sec. 4.10  Continuation Coverage.  The Plan shall provide any continuation of Health Care 

Flexible Spending Account or Limited Health Care Flexible Spending Account coverage that may be 

required by Sections 2201 through 2208 of the Public Health Services Act (“PHSA”), or the regulations 

thereunder, provided that the Participant pays to the Employer on an after-tax basis the cost of any such 

coverage in effect following the qualifying event.  For purposes of providing continuation coverage, 

coverage under the Health Care Flexible Spending Account or the Limited Health Care Flexible Spending 

Account is deemed to be available only to the Participant for reimbursement of the Participant’s medical 

expenses, which may include medical expenses of the Participant’s Spouse and Tax Dependents, and is 

deemed not to be available to the Participant’s Spouse or Tax Dependent children.  If the Health Care 

Flexible Spending Account and/or the Limited Health Care Flexible Spending Account is eligible for the 

special limited continuation coverage obligation under Treasury Regulation Section 54.4980B-2, Q/A-8, 

continuation coverage shall end not later than the last day of the Plan Year or, if elected in the Plan 

Information Appendix, the last day of the Grace Period in which the qualifying event under PHSA 

Sections 2201 through 2208 occurred, and shall be provided only if the Participant’s Health Care Flexible 

Spending Account or Limited Health Care Flexible Spending Account has a positive balance on the date 

the qualifying event occurred, taking into account all eligible expenses incurred prior to that date, whether 

or not a claim has been submitted prior to that date.  No such continuation of coverage is provided with 

respect to a Dependent Care Flexible Spending Account or the Individual Health Premium Account.  The 

Plan shall also provide any continuation of coverage that may be required by the Uniformed Services 

Employment and Reemployment Act of 1994 (“USERRA”), provided that the Participant pays to the 

Employer the appropriate portion of the cost of that coverage pursuant to applicable federal regulations.  

The Plan Administrator shall, within the parameters of the law, establish uniform policies by which to 

provide such continuation coverage. 

Sec. 4.11  Discrimination Prohibited.  The Plan shall not be operated in such a manner as to 

discriminate in favor of highly compensated individuals or Participants, and shall be operated in 

compliance with any applicable Internal Revenue Service regulations regarding such discrimination, 

including, but not limited to the provisions of Code Sections 79, 105(h), 125, and 129.  The Plan 

Administrator reserves the right to change (1) Plan provisions regarding limitations on benefit availability 

or (2) Elections to the extent such changes are required to avoid such discrimination.  In the event that 

Elections by highly compensated employees for credits to Dependent Care Flexible Spending Accounts 

would cause the limits of Code Section 129(d)(8) to be exceeded for a Plan Year, the Plan Administrator 

shall reduce the credits for that year for such individuals, beginning with the highest dollar amount of 

credit, to the extent necessary to satisfy said limits.  If a Participant has already received benefits with 

respect to credits that are to be reduced pursuant to the previous sentence, such benefits shall be treated as 

taxable income to the Participant. 
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Sec. 4.12  Family and Medical Leave Act.  The Plan shall also provide any continuation of 

coverage that may be required by the Family and Medical Leave Act of 1993 (“FMLA”), provided the 

Employer is subject to FMLA.  Any continuation of coverage required under the FMLA shall be provided 

in accordance with the Employer’s FMLA policy, which is hereby incorporated by reference. 

Sec. 4.13  Provision of Protected Health Information to the Employer.  The privacy 

provisions of the Health Insurance Portability and Accountability Act of 1996 (“HIPAA”) described in this 

Section are effective for this Plan on April 14, 2004 (or the required compliance date for this Plan, if 

different). 

(a) Permitted Uses and Disclosures.  In accordance with HIPAA and the applicable 

regulations issued and effective thereunder (the “HIPAA Privacy Rules”), the Plan may 

disclose Protected Health Information (“PHI”) (as defined in 45 C.F.R. Section 160.103) 

related to the Health Care Flexible Spending Account and the Limited Health Care 

Flexible Spending Account to the Employer in order for the Employer to carry out Plan 

administration functions that the Employer performs consistent with the provisions of 

subsections (b), (c), and (d) below.  The Plan may not: 

(1) Disclose or permit an insurance company, insurance service, insurance 

organization, or HMO to disclose PHI to the Employer unless the HIPAA 

Privacy notice covering the Health Care Flexible Spending Account and the 

Limited Health Care Flexible Spending Account contains a statement describing 

such disclosure. 

(2) Disclose PHI to the Employer for the purpose of employment-related actions or 

decisions or in connection with any other benefit or employee benefit plan of the 

Employer, unless otherwise authorized by the individual who is the subject of the 

PHI or required by the HIPAA Privacy Rules. 

(b) Conditions of Disclosure.  The Plan may disclose PHI related to the Health Care Flexible 

Spending Account and the Limited Health Care Flexible Spending Account to the 

Employer as described in subsection (a) only upon receipt of a certification by the 

Employer that the Plan has been amended to incorporate the following provisions and 

only if the Employer agrees to: 

(1) Not use or further disclose the PHI other than as permitted or required by the 

Plan’s controlling documents or as required by law. 

(2) Ensure that any agents, including a subcontractor, to whom it provides PHI shall 

agree to the same restrictions and conditions that apply to the Employer with 

respect to such PHI. 

(3) Not use or disclose the PHI for employment-related actions and decisions or in 

connection with any other benefit or employee benefit plan of the Employer. 

(4) Report to the Plan any use or disclosure of the PHI that is inconsistent with the 

uses or disclosures provided herein, if and when the Employer becomes aware of 

such inconsistent use or disclosure. 

(5) Authorize the Plan to make PHI available to individuals, in accordance with 

HIPAA Privacy Rules and consistent with the HIPAA Privacy policy applicable 
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to the Health Care Flexible Spending Account and the Limited Health Care 

Flexible Spending Account. 

(6) Authorize the Plan to make PHI available to individuals for amendment and to 

incorporate into PHI any such amendments, in accordance with the HIPAA 

Privacy Rules and consistent with the HIPAA Privacy policy applicable to the 

Health Care Flexible Spending Account and the Limited Health Care Flexible 

Spending Account. 

(7) Authorize the Plan to make available the information required to provide an 

accounting of disclosures, in accordance with the HIPAA Privacy Rules and 

consistent with HIPAA Privacy policy applicable to the Health Care Flexible 

Spending Account and the Limited Health Care Flexible Spending Account. 

(8) Make its internal practices, books, and records relating to the use and disclosure 

of PHI received from the Plan available to the Secretary of Health and Human 

Services for purposes of determining the Plan’s compliance with the HIPAA 

Privacy Rules. 

(9) If feasible, return or destroy all PHI that the Employer received from the Plan 

and which the Employer no longer needs for the purpose for which disclosure 

was made, except that, if such return or destruction is not feasible, the Employer 

shall limit further uses and disclosures to those purposes that make the return or 

destruction of the PHI infeasible. 

(10) Ensure that the adequate separations described in subsection (c) below are 

established. 

(c) Adequate Separations.  The Employer shall ensure that the following adequate 

separations are established between the Plan and the Employer: 

(1) Only the privacy officer and other persons under the control of the Employer and 

specifically designated by the Employer shall be given access to PHI related to 

the Health Care Flexible Spending Account and the Limited Health Care Flexible 

Spending Account (the “Group”). 

(2) Access to and use of PHI by the Group shall be restricted to the Plan 

administration functions that the Employer performs for the Plan’s Health Care 

Flexible Spending Account and the Limited Health Care Flexible Spending 

Account. 

(3) Non-compliance by the Group shall be resolved by applying the disciplinary 

measures specified in the Plan’s HIPAA Privacy sanctions procedures. 
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(d) Security of Electronic Protected Health Information.  Effective April 21, 2006 (or the 

required compliance date for this Plan, if different) and in accordance with the Security 

Standards for the Protection of Electronic Protected Health Information at 45 C.F.R. 

Sections 160 and 164, the Employer agrees to reasonably and appropriately safeguard 

Electronic Protected Health Care Information (“EPHI”) (as defined in 45 C.F.R. 

Section 160.103) created, received, maintained or transmitted to or by the Employer on 

behalf of Health Care Flexible Spending Account and the Limited Health Care Flexible 

Spending Account and shall: 

(1) Implement administrative, physical, and technical safeguards that reasonably and 

appropriately protect the confidentiality, integrity, and availability of EPHI that it 

creates, receives, maintains or transmits on behalf of the Health Care Flexible 

Spending Account and the Limited Health Care Flexible Spending Account. 

(2) Ensure that the separations described in subsection (c) above are supported by 

reasonable and appropriate security measures. 

(3) Ensure that any agent, including a subcontractor, to whom it provides EPHI 

agrees to implement reasonable and appropriate security measures to protect 

EPHI. 

(4) Report to the Health Care Flexible Spending Account and the Limited Health 

Care Flexible Spending Account any security incident of which it becomes 

aware. 
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ARTICLE V 

PLAN ADMINISTRATION 

Sec. 5.1  Duties of the Plan Administrator.  The Plan shall be administered and interpreted by 

the Plan Administrator.  In carrying out its Plan responsibilities, the Plan Administrator shall have full 

discretionary authority to make any and all factual determinations necessary to determine eligibility for 

benefits or the amount of any benefits and full discretionary authority to construe the terms of the Plan.  It 

is intended that the Plan Administrator have discretion to the fullest extent permitted by law and that the 

Plan Administrator’s exercise of its discretion be given deference to the greatest extent allowed under the 

law.  This discretion includes, but is not limited to, the authority to adopt any rules, regulations, forms, or 

computations that the Plan Administrator deems necessary to administer the Plan.  The Plan 

Administrator may delegate its duties to one or more officers or employees of the Employer, or to 

individuals or entities independent of the Employer.  The Plan Administrator shall establish a claims 

procedure pursuant to which claims under the Plan shall be determined. 

Sec. 5.2  Liability of Administrative Personnel.  Neither the Plan Administrator nor any of its 

employees shall be liable for any loss due to an error or omission in the administration of the Plan unless 

the loss is due to gross negligence or willful misconduct of the party to be charged or is due to the failure 

of the party to be charged to exercise a fiduciary responsibility with the care, skill, prudence, and 

diligence under the circumstances then prevailing that a prudent man acting in a like capacity and familiar 

with such matters would use in the conduct of an enterprise of like character with like aims. 

Sec. 5.3  Plan Not a Contract of Employment.  The Plan is not an employment agreement and 

does not assure the continued employment of any employee or Participant for any time or period. 

Sec. 5.4  Plan Benefits are Unsecured.  No Participant shall, by virtue of the Plan, have any 

interest in any specific asset or assets of the Employer.  A Participant has only an unsecured contract right 

to receive payments in accordance with the Plan. 

Sec. 5.5  Plan Benefits May Not Be Assigned.  No Participant may assign, pledge, or otherwise 

dispose of any benefit under the Plan prior to actual receipt thereof, unless a Benefit Plan specifically 

allows such assignment. 

Sec. 5.6  Tax Consequences.  The Employer does not make any representation or guarantee to 

any Participant or dependent that any amounts deducted from a Participant’s pay or benefits paid under 

this Plan will be excludable from the Participant’s gross income for federal or state income or other tax 

purposes, or that any particular federal or state treatment will apply to the Participant.  Each Participant is 

solely responsible for determining whether payments under this Plan are excludable from the Participant’s 

gross income for federal and state income tax purposes, and shall notify the Employer if the Participant 

has reason to believe that any such payment is not excludable. 

Sec. 5.7  Indemnification of the Employer by Participants.  If a Participant receives any 

payment under this Plan that is not excludable from gross income for tax purposes, the Participant shall 

reimburse the Employer for any liability it may incur due to failure to withhold federal or state income 

taxes or FICA taxes from such payment, but not to exceed the amount of taxes the Participant would have 

owed if this Plan did not exist. 
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ARTICLE VI 

AMENDMENT AND TERMINATION 

Sec. 6.1  Amendment and Termination.  The Employer, or its authorized representative, may 

amend or terminate this Plan at any time by action of its governing body.    Such amendment or 

termination shall be made in writing.  Such amendment or termination shall not affect any right to 

benefits that accrued prior to such amendment.  For example, if the Plan is terminated, any amounts 

credited to Accounts on the date of termination with respect to a Participant shall be applied to pay 

eligible expenses incurred before the termination date.  Any balance remaining after all such payments 

have been made shall be forfeited. 

 

 

IN WITNESS WHEREOF, the Employer, through its duly authorized officer, hereby executes 

 the Plan 

 the amendment and restatement of the Plan 

as set forth herein this _____ day of ____________________, ________, effective as of the date specified 

herein. 

Employer 

By:          

 

Its:          
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APPENDIX A 

HEALTH CARE FLEXIBLE SPENDING ACCOUNT  

A-1  Benefits.  Participants who contribute to Health Savings Accounts, or have contributions 

made on their behalf, during any month of the taxable year starting or ending in the Plan Year or, if 

elected in the Plan Information Appendix, the corresponding Grace Period are not eligible to participate in 

this Appendix A for that Plan Year or, if elected in the Plan Information Appendix, the corresponding 

Grace Period, but may elect to participate in Appendix B.  Participants who elect to participate in 

Appendix B are not eligible to participate in this Appendix A.  A Participant is entitled to reimbursement 

from the Participant’s Health Care Flexible Spending Account for Medical Expenses incurred during the 

Plan Year or, if elected in the Plan Information Appendix, the corresponding Grace Period on behalf of 

the Participant or the Participant’s Spouse or Tax Dependents, subject to the following: 

(a) “Medical Expense” means expenses for medical care, including dental care, as defined in 

Code Section 213, but only to the extent such expenses are not reimbursed by insurance 

or from some other source; provided, however, that “Medical Expenses” shall not include 

the expense of premiums for accident or health insurance.  “Medical Expenses” also shall 

not include expenses for cosmetic procedures.  As a condition to receiving benefits under 

the Plan, a Participant shall make every reasonable effort to obtain reimbursement of 

medical expenses from other available sources.  “Medical Expenses” covered by the Plan 

includes ambulance or other transportation costs essential to medical care but does not 

include other transportation costs.  Effective January 1, 2011, over-the-counter drugs and 

medicines shall be “Medical Expenses” only if they are prescribed as required by Section 

106(f) of the Code. 

(b) “Spouse” means an individual who is: (i) legally married to a Participant (under 

applicable state law), and (ii) treated as a “Spouse” under the Code and the Defense of 

Marriage Act.  Medical Expenses with respect to a Spouse shall cease to be considered 

the Participant’s Medical Expenses upon the dissolution of marriage to the Participant, 

except to the extent such expenses were incurred prior to the date of dissolution. 

(c) “Tax Dependents” means an individual (other than the Participant and the Participant’s 

Spouse) with respect to whom amounts expended for medical care are excluded from the 

Participant’s gross income under Section 105(b) of the Code, as amended. 

(d) Medical Expenses incurred during the Plan Year or, if elected in the Plan Information 

Appendix, the corresponding Grace Period, by the Participant, the Participant’s Spouse, 

or the Participant’s Tax Dependents prior to the date the individual becomes a Participant 

under the Plan shall not be eligible for reimbursement under the Plan.  Expenses are 

considered to be “incurred” when the service giving rise to the expense is rendered.  

 (e) A Participant shall not be entitled to reimbursement for Medical Expenses incurred 

during a particular Plan Year or, if elected in the Plan Information Appendix, the 

corresponding Grace Period, except to the extent there are amounts credited to the 

Participant’s Account for that Plan Year against which benefit payments may be charged 

pursuant to Sec. 4.7.  In any event, no more than the dollar amount specified in the Plan 

Information Appendix may be reimbursed to a Participant for a Plan Year or, if elected in 

the Plan Information Appendix, the corresponding Grace Period. 

(f) Claims for reimbursement of Medical Expenses incurred during a Plan Year or, if elected 

in Appendix D, the corresponding Grace Period, must be submitted to the Plan 
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Administrator, or its designee, by ninety (90) days following the end of the Plan Year or, 

if earlier, within ninety (90) days following the date on which participation ends. 

(g) Claims under this Appendix shall be made in accordance with rules established by the 

Plan Administrator.  In addition, if elected in the Plan Information Appendix, claims for 

reimbursement may be made by use of an electronic payment card, subject to the 

following conditions: 

(1) The electronic payment card may be used only while a Participant is employed 

by the Employer.   

(2) The balance of the electronic payment card shall be limited to the amount in the 

applicable Participant’s reimbursement-type account(s). 

(3) A Participant must certify in writing prior to issuance of the electronic payment 

card that:  

(i) the electronic payment card will be used only for eligible expenses that 

have not been reimbursed under any other plan covering similar benefits; 

and  

(ii) the Participant will not seek reimbursement for any expense paid with 

the electronic payment card under any other plan covering benefits.   

The electronic payment card shall include a statement providing that each use of 

the card shall constitute a reaffirmation of the certification. 

(4) For eligible expenses, the electronic payment card may be used only at merchants 

who are health care providers (e.g., doctor’s office, hospital, etc.) or other 

merchants identified in applicable IRS guidance. 

(5) Each time the electronic payment card is used, a Participant shall obtain and 

retain a third party statement from the health care provider containing the 

information necessary to substantiate that the expense paid by the card was an 

eligible expense. 

(6) Claims (other than claims subject to paragraph (7) below) shall be substantiated 

in one of the following manners: 

(i) The Participant shall provide, upon request by the Plan Administrator (or 

its designee), the third party statement with respect to the claim. 

(ii) For eligible expenses, the payment was made to a merchant who is a 

health care provider and it matches a specific co-payment the Participant 

has under a group medical or group dental plan sponsored by the 

Employer or a multiple of that co-payment of not more than five (5) 

times the dollar amount of the co-payment.   

(iii) For eligible expenses, the payment was made to a merchant who is a 

health care provider and is for an expense with the same amount, 

duration, and health care provider as a previously approved expense 

under this Plan. 
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(iv) For eligible expenses, the payment was made to a merchant who is a 

health care provider and the electronic claim file with respect to the 

expense is accompanied by an electronic or written confirmation from 

the health care provider that identifies the nature of the expense and 

verifies that the expense is an eligible expense. 

(v) For eligible expenses, the electronic payment card is used at a merchant 

(of any kind) that participates in an inventory information approval 

system developed by the card provider that verifies, at the time of 

purchase, that the goods being purchased constitute medical care. 

Effective January 1, 2011, the substantiation described in this paragraph 

(v) shall not be applicable with respect to the purchase of over-the-

counter drugs and medicines other than insulin. 

(7) Claims for over-the-counter drugs and medicines (other than insulin) shall be 

substantiated in accordance with IRS Notice 2011-5 and/or other applicable IRS 

guidance.  

(8) A Participant shall repay the Plan for a payment with respect to any claim not 

substantiated (and therefore not eligible for reimbursement) as required above.  

The Plan shall handle unsubstantiated claims as required under the Code and 

applicable regulations. 

(9) The use of an electronic payment card does not constitute a “claim” under the 

claims procedures. 

(h) A Participant may request, in writing on a form provided by the Plan Administrator, a 

“Qualified Reservist Distribution” from the Participant’s Health Care Flexible Spending 

Account if: (1) the Participant is a member of the Army National Guard, the Army 

Reserve, the Navy Reserve, the Marine Corps Reserve, the Air National Guard, the Air 

Force Reserve, the Coast Guard Reserve, or the Reserve Corps of the Public Health 

Service; and (2) the Participant has been ordered or called to active duty for either (i) at 

least 180 days, or (ii) an indefinite period of time.  Such request must be made on or after 

the date of the order or call to active duty and before the last day of the Plan Year or, if 

elected in the Plan Information Appendix, the corresponding Grace Period.  A copy of the 

order or call to duty must accompany the form.  The amount available to the Participant 

as a Qualified Reservist Distribution shall be the amount contributed to the Health Care 

Flexible Spending Account as of the date of the request minus any reimbursements of 

Medical Expenses provided under the Health Care Flexible Spending Account as of that 

date.  Such distributions shall be included in the Participant’s taxable income and shall be 

subject to normal wage withholding requirements to the extent required by law.  If a 

balance remains in the Participant’s account following the Qualified Reservist 

Distribution, the Participant may continue to submit claims for reimbursement. 
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(i) Notwithstanding the rule that the Health Care Flexible Spending Account shall reimburse 

only Medical Expenses incurred during the Plan Year or, if elected in the Plan 

Information Appendix, the corresponding Grace Period, pursuant to and in accordance 

with the regulations under Code Section 125, if elected in the Plan Information 

Appendix, the Plan may reimburse Medical Expenses for orthodontia care in advance. 
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APPENDIX B 

LIMITED HEALTH CARE FLEXIBLE SPENDING ACCOUNT  

B-1  Benefits.  Participation in this Appendix B for each Plan Year and, if elected in the 

Plan Information Appendix, the corresponding Grace Period is limited to Participants who 

contribute to Health Savings Accounts, or have contributions made on their behalf (or have a 

Spouse who contributes to a Health Savings Account or has contributions made on his/her 

behalf), during any month of the taxable year starting or ending in the Plan Year or, if elected in 

the Plan Information Appendix, the corresponding Grace Period.  Participants who elect to 

participate in Appendix A are not eligible to participate in this Appendix B.  A Participant is 

entitled to reimbursement from the Participant’s Limited Health Care Flexible Spending Account 

for Medical Expenses incurred during the Plan Year or, if elected in the Plan Information 

Appendix, the corresponding Grace Period on behalf of the Participant or the Participant’s Spouse 

or Tax Dependents, subject to the following: 

(a) “Medical Expense” means expenses for dental and vision care expenses and Post-

Deductible Expenses, but only to the extent such expenses constitute permitted coverage 

within the meaning of Code Section 223(c), Rev. Rule 2004-45, and other applicable IRS 

guidance, and such expenses are not reimbursed or reimbursable by insurance or from 

some other source; provided, however, that “Medical Expenses” shall not include the 

expense of premiums for accident or health insurance.  “Medical Expenses” also shall not 

include expenses for cosmetic procedures.  As a condition to receiving benefits under the 

Plan, a Participant shall make every reasonable effort to obtain reimbursement of dental 

and vision expenses as well as Post-Deductible Expenses from other available sources.  

Effective January 1, 2011, over-the-counter drugs and medicines shall be “Medical 

Expenses” only if they are prescribed as required by Section 106(f) of the Code. 

(b) “Spouse” means an individual who is: (i) legally married to a Participant (under 

applicable state law), and (ii) treated as a “Spouse” under the Code and the Defense of 

Marriage Act.  Medical Expenses with respect to a Spouse shall cease to be considered 

the Participant’s Medical Expenses upon the dissolution of marriage to the Participant, 

except to the extent such expenses were incurred prior to the date of dissolution. 

(c) “Tax Dependents” means an individual (other than the Participant and the Participant’s 

Spouse) with respect to whom amounts expended for medical care are excluded from the 

Participant’s gross income under Section 105(b) of the Code, as amended. 
 

(d) Medical Expenses incurred during the Plan Year or, if elected in the Plan Information 

Appendix, the corresponding Grace Period by the Participant, the Participant’s Spouse, or 

the Participant’s Tax Dependents prior to the date the individual becomes a Participant 

under the Plan shall not be eligible for reimbursement under the Plan.  Expenses are 

considered to be “incurred” when the service giving rise to the expense is rendered.  

(e) A Participant shall not be entitled to reimbursement for Medical Expenses incurred 

during a particular Plan Year or, if elected in the Plan Information Appendix, the 

corresponding Grace Period, except to the extent there are amounts credited to the 

Participant’s Account for that Plan Year against which benefit payments may be charged 

pursuant to Sec. 4.7.  In any event, no more than the dollar amount specified in Appendix 

D may be reimbursed to a Participant for a Plan Year or, if elected in the Plan 

Information Appendix, the corresponding Grace Period. 
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(f) Claims for reimbursement of Medical Expenses incurred during a Plan Year or, if elected 

in the Plan Information Appendix, the corresponding Grace Period, must be submitted to 

the Plan Administrator, or its designee, by ninety (90) days following the end of the Plan 

Year or, if earlier, within ninety (90) days following the date on which participation ends. 

(g) Claims under this Appendix shall be made in accordance with rules established by the 

Plan Administrator.  In addition, if elected in the Plan Information Appendix, claims for 

reimbursement may be made by use of an electronic payment card, subject to the 

following conditions: 

(1) The electronic payment card may be used only while a Participant is employed 

by the Employer.   

(2) The balance of the electronic payment card shall be limited to the amount in the 

applicable Participant’s reimbursement-type account(s). 

(3) A Participant must certify in writing prior to issuance of the electronic payment 

card that:  

(i) the electronic payment card will be used only for eligible expenses that 

have not been reimbursed under any other plan covering similar benefits; 

and  

(ii) the Participant will not seek reimbursement for any expense paid with 

the electronic payment card under any other plan covering benefits.   

The electronic payment card shall include a statement providing that each use of 

the card shall constitute a reaffirmation of the certification. 

(4) For eligible expenses, the electronic payment card may be used only at merchants 

who are health care providers (e.g., doctor’s office, hospital, etc.) or other 

merchants identified in applicable IRS guidance. 

(5) Each time the electronic payment card is used, a Participant shall obtain and 

retain a third party statement from the health care provider containing the 

information necessary to substantiate that the expense paid by the card was an 

eligible expense. 

(6) Claims (other than claims subject to paragraph (7) below) shall be substantiated 

in one of the following manners: 

(i) The Participant shall provide, upon request by the Plan Administrator (or 

its designee), the third party statement with respect to the claim. 

(ii) For eligible expenses, the payment was made to a merchant who is a 

health care provider and it matches a specific co-payment the Participant 

has under a group medical or group dental plan sponsored by the 

Employer or a multiple of that co-payment of not more than five (5) 

times the dollar amount of the co-payment.   

(iii) For eligible expenses, the payment was made to a merchant who is a 

health care provider and is for an expense with the same amount, 
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duration, and health care provider as a previously approved expense 

under this Plan. 

(iv) For eligible expenses, the payment was made to a merchant who is a 

health care provider and the electronic claim file with respect to the 

expense is accompanied by an electronic or written confirmation from 

the health care provider that identifies the nature of the expense and 

verifies that the expense is an eligible expense. 

(v) For eligible expenses, the electronic payment card is used at a merchant 

(of any kind) that participates in an inventory information approval 

system developed by the card provider that verifies, at the time of 

purchase, that the goods being purchased constitute medical care. 

Effective January 1, 2011, the substantiation described in this paragraph 

(v) shall not be applicable with respect to the purchase of over-the-

counter drugs and medicines other than insulin. 

(7) Claims for over-the-counter drugs and medicines (other than insulin) shall be 

substantiated in accordance with IRS Notice 2011-5 and/or other applicable IRS 

guidance. 

(8) A Participant shall repay the Plan for a payment with respect to any claim not 

substantiated (and therefore not eligible for reimbursement) as required above.  

The Plan shall handle unsubstantiated claims as required under the Code and 

applicable regulations. 

(9) The use of an electronic payment card does not constitute a “claim” under the 

claims procedures.   

(h) A Participant may request, in writing on a form provided by the Plan Administrator, a 

“Qualified Reservist Distribution” from the Participant’s Limited Health Care Flexible 

Spending Account if: (1) the Participant is a member of the Army National Guard, the 

Army Reserve, the Navy Reserve, the Marine Corps Reserve, the Air National Guard, the 

Air Force Reserve, the Coast Guard Reserve, or the Reserve Corps of the Public Health 

Service; and (2) the Participant has been ordered or called to active duty for either (i) at 

least 180 days, or (ii) an indefinite period of time.  Such request must be made on or after 

the date of the order or call to active duty and before the last day of the Plan Year or, if 

elected in the Plan Information Appendix, the corresponding Grace Period.  A copy of the 

order or call to duty must accompany the form.  The amount available to the Participant 

as a Qualified Reservist Distribution shall be the amount contributed to the Limited 

Health Care Flexible Spending Account as of the date of the request minus any 

reimbursements of Medical Expenses provided under the Limited Health Care Flexible 

Spending Account as of that date.  Such distributions shall be included in the 

Participant’s taxable income and shall be subject to normal wage withholding 

requirements to the extent required by law.  If a balance remains in the Participant’s 

account following the Qualified Reservist Distribution, the Participant may continue to 

submit claims for reimbursement. 

(i)  Notwithstanding the rule that the Limited Health Care Flexible Spending Account shall 

reimburse only Medical Expenses incurred during the Plan Year or, if elected in the Plan 

Information Appendix, the corresponding Grace Period, pursuant to and in accordance 

with the regulations under Code Section 125, if elected in the Plan Information 

Appendix, the Plan may reimburse Medical Expenses for orthodontia care in advance.   
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APPENDIX C 

DEPENDENT CARE ASSISTANCE PLAN 

C-1  Purpose.  This Appendix C constitutes a separate written dependent care assistance plan 

under Code Section 129.  Its purpose is to provide Participants with dependent care assistance which 

meets the requirements of Code Section 129(d)(2) through (7). 

C-2  Definitions.  The following defined terms are used in this Appendix C: 

(a) “Qualifying Individual” has the meaning of that term assigned by Code Section 21(b)(1) 

and the regulations thereunder and includes “Type A Qualifying Individuals” and “Type 

B Qualifying Individuals”. 

(b) “Type A Qualifying Individual” means an individual who is under age thirteen (13) and 

who is a qualifying child within the meaning of Section 152.   

(c) “Type B Qualifying Individual” means any Dependent other than a Type A Qualifying 

Individual of the Participant, or any Spouse of the Participant, who is physically or 

mentally incapable of caring for himself or herself, and who has the same principal abode 

as the taxpayer for more than one half of the taxable year. 

(d) A “Dependent” of the Participant is any person defined as such under Code Section 152, 

determined without regard to Code Sections 152(b)(1), (b)(2), and (d)(1)(B). 

(e) “Employment-Related Expenses” has the meaning assigned to that term by Code 

Section 21(b)(2) and the regulations thereunder.  Employment-Related Expenses includes 

only expenses incurred to enable the Participant to be gainfully employed during any 

period during which the Participant has one or more Qualifying Individuals.  

Employment-Related Expenses includes the following expenses for household services 

and for care of a Qualifying Individual: 

(1) All such expenses incurred within the Participant’s household. 

(2) All such expenses, subject to the last sentence of this paragraph (e), incurred 

outside the Participant’s household for the care of a Type A Qualifying 

Individual or for the care of a Type B Qualifying Individual who regularly 

spends at least eight (8) hours a day in the Participant’s household. 

Any expenses incurred for services provided outside the Participant’s household by a 

Dependent Care Center which provides care for more than six (6) individuals, excluding 

individuals who reside there, shall be included as Employment-Related Expenses only if 

the Dependent Care Center complies with all applicable state and local laws and 

regulations. 

(f) “Dependent Care Center” means any facility outside the Participant’s household which 

receives a fee, payment or grant for providing services for any of the individuals, 

regardless of whether the facility is operated for profit. 

(g) “Spouse” means an individual who is: (i) legally married to a Participant (under 

applicable state law), and (ii) treated as a “Spouse” under the Code and the Defense of 

Marriage Act. 
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C-3  Benefits.  A Participant is entitled to reimbursement for Employment-Related Expenses the 

Participant has incurred during the Plan Year, subject to the following: 

(a) Employment-Related Expenses incurred during the Plan Year by the Participant prior to 

the date the Participant becomes a Participant under the Plan shall not be eligible for 

reimbursement under the Plan.  Such Expenses shall be considered to be incurred at the 

time the service is rendered which gives rise to the expense. 

(b) A Participant shall not be reimbursed for Employment-Related Expenses incurred during 

a particular Plan Year except to the extent there are amounts credited to the Participant’s 

Dependent Care Flexible Spending Account for that Plan Year against which 

reimbursements may be charged pursuant to Sec. 4.7. 

(c) A Participant shall not be reimbursed for amounts paid to any of the following 

individuals for dependent care services rendered by such individual:  (i) a child of the 

Participant who has not attained age nineteen (19) as of the close of the taxable year in 

which the child performed services; (ii) a Dependent of the Participant with respect to 

whom a deduction under Code Section 151(c) is allowable to the Participant or the 

Participant’s Spouse for the taxable year in which the Dependent performed services, (iii) 

an individual who is the Spouse of the Participant at any time during the taxable year; or 

(iv) the parent of the Participant’s child who is a Qualifying Individual. 

(d) The amount of benefits paid to a Participant during the taxable year shall not exceed the 

lesser of $5,000 ($2,500 in the case of a Participant who is a married individual filing a 

separate tax return) or whichever of the following limitations is applicable: 

(1) In the case of a Participant who is not married at the close of the taxable year, the 

Compensation paid to the Participant for that taxable year, reduced by any salary 

reduction under this Plan. 

(2) In the case of a Participant who is married on the last day of the taxable year, the 

lesser of (i) the amount in (1) above or (ii) the “earned income” of the 

employee’s Spouse for such taxable year (as defined in Code Section 32(c)(2)) 

other than any amount paid by an employer for dependent care assistance under 

this or any other Plan.  However, for each month that the Spouse is a full-time 

student at an educational institution or is incapable of caring for himself or 

herself the Spouse will be deemed to have earned income of not less than 

whichever of the following amounts is applicable: 

(A) $250, if there is one Qualifying Individual with respect to the Participant 

during that taxable year. 

(B) $500, if there are two or more Qualifying Individuals with respect to the 

Participant during that taxable year. 

(e) Claims for reimbursement of Employment-Related Expenses incurred during the Plan 

Year must be submitted to the Plan Administrator, or its designee, within ninety (90) days 

following the end of the Plan Year. 

(f) Claims under this Appendix shall be made in accordance with rules established by the 

Plan Administrator.   
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(g) With the exception of two parents who file income taxes jointly, only one person is 

entitled to treat the child as a Qualifying Individual for the purpose of dependent care 

flexible spending account programs.  Where multiple people are involved, there are two 

special rules to determine which person is entitled to treat the child as a Qualifying 

Individual. 

(1) Divorced or Separated Parents, or Parents Living Apart.  If a child’s parents are 

divorced, legally separated, separated pursuant to a written agreement, or live 

apart at all times during the last six (6) months of the calendar year, a special rule 

applies if: (i) the child is under age 13 or is mentally or physically unable to care 

for himself or herself; (ii) the child receives more than 50% of his or her support 

from the parents (in aggregate); and (iii) the child resides with the parents (in 

aggregate) for more than 50% of the year.  In such situations, the child is the 

Qualifying Individual of the custodial parent even if the custodial parent has 

released the right to claim the child as a dependent.  The custodial parent is the 

parent identified in Section 152(e) of the Code (i.e., generally the parent with 

whom the child resides for the greater number of nights during the calendar year 

or, if the child resides with both parents for an equal number of nights, the parent 

with the higher adjusted gross income for the year). 

(2) Two or More Persons Claiming a Child as a Qualifying Individual.  If the special 

rule described above regarding divorce, etc. does not apply, the special tie-

breaker rules of Section 152(c)(4) of the Code may apply.  If an individual is a 

qualifying child (as defined in Section 152 of the Code) with respect to more than 

one person, then: 

(i) If both persons are the individual’s parents and they file a joint federal 

income tax return, the child is the Qualifying Individual of both parents. 

(ii) If both persons are the individual’s parents and they file separate federal 

income tax returns, then the child is the Qualifying Individual of the 

parent with whom the child resided for the longest period of time during 

the calendar year (or, if child resides with both parents for the same 

amount of time during the year, the parent with the highest adjusted 

gross income for the year). However, if that parent (i.e., the custodial 

parent or the parent with the highest adjusted gross income) does not 

claim the child as a qualifying child (as defined in Section 152 of the 

Code) for any purpose (i.e., a dependent care expense reimbursement 

program, the earned income credit, the dependency deduction, the child 

tax credit, and the dependent care credit), then the child is the Qualifying 

Individual of the other parent (i.e., the non-custodial parent or the parent 

with the lowest adjusted gross income). This is the one person that is 

entitled to treat the child as a Qualifying Individual. 

(iii) If one person is the individual’s parent and the other is not, the child is 

the Qualifying Individual of the parent.  However, if the parent does not 

claim the child as a qualifying child (as defined in Section 152 of the 

Code) for any purpose (i.e., a dependent care expense reimbursement 

program, the earned income credit, the dependency deduction, the child 

tax credit, and the dependent care credit), then the child is the Qualifying 

Individual of the other person (i.e., the non-parent).  This is the one 

person that is entitled to treat the child as a Qualifying Individual. 

(iv) If neither person is the individual’s parent, the child is the Qualifying 

Individual of the person with the highest adjusted gross income for the 
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year in question.  However, if that person does not claim the child as a 

qualifying child (as defined in Section 152 of the Code) for any purpose 

(i.e., a dependent care expense reimbursement program, the Earned 

Income credit, the dependency deduction, the child tax credit, and the 

dependent care credit), then the child is the Qualifying Individual of the 

other person (i.e., the person with the lowest adjusted gross income).  

This is the one person that is entitled to treat the child as a Qualifying 

Individual. 
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APPENDIX D  

INDIVIDUAL HEALTH PREMIUM ACCOUNT 

 

D-1  Purpose.  This Appendix D constitutes a separate written plan for purposes of Sections 105 

and 106 of the Code.  Its purpose is to provide the opportunity for reimbursement of Premiums for 

Individual Health Coverage under this Plan.  

D-2  Definitions.  The following defined terms are used in this Appendix D: 

(a) “Dependent” means an individual who qualifies as a “dependent” under the terms and 

conditions of the Individual Health Coverage.   

(b) “Premium” means the amount that must be paid on a periodic basis in return for 

Individual Health Coverage.  

(c) “Individual Health Coverage” means: (1) coverage under an individual insurance policy 

of the type specified in the Plan Information Appendix obtained by a Participant from an 

insurance carrier, and (2) if specified in the Plan Information Appendix, for Participants 

who are not eligible for coverage under a group medical plan sponsored by the Employer, 

coverage under Medicare Parts B and D and a Medicare supplement policy.  

Notwithstanding the foregoing, an insurance policy providing benefits that may not be 

provided by a cafeteria plan under Section 125 of the Code (e.g., deferred compensation) 

does not constitute Individual Health Coverage.  

(d) “Individual Health Premium Account” means the record keeping account established by 

the Plan Administrator for each Plan Year for each Participant from whom an Election to 

create such an account is received. 

(e) “Spouse” means an individual who is (1) legally married to a Participant (under 

applicable state law), and (2) treated as a “spouse” under the Code and the Defense of 

Marriage Act. 

(f) “Tax Dependent” means an individual (other than the Participant and the Participant’s 

Spouse) with respect to whom amounts expended for medical care are excluded from the 

Participant’s gross income under Section 105(b) of the Code, as amended. 

D-3  Benefits.  A Participant is entitled to reimbursement for Premiums the Participant has 

incurred during the Plan Year, subject to the following: 

(a) The Participant shall secure the Individual Health Coverage from the issuer of the 

coverage (e.g., the insurance carrier).  Coverage shall begin, benefits shall be provided, 

and coverage shall terminate in accordance with the insurance policy governing the 

Individual Health Coverage. The Individual Health Coverage may include coverage for 

the Participant’s Spouse and Dependents, in addition to the Participant.  To the extent a 

person covered through the Participant is not a Spouse or Tax Dependent of the 

Participant, the value of the coverage provided to such person(s) shall be included in the 

Participant’s income as the coverage is provided.   

(b) A Participant shall not be reimbursed for Premiums incurred during a particular Plan 

Year except to the extent there are amounts credited to the Participant’s Individual Health 
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Premium Account for that Plan Year against which reimbursements may be charged 

pursuant to Sec. 4.7. Under no circumstances will Premium reimbursements be made 

with contributions from one Plan Year for coverage actually received in a different Plan 

Year.  In no case shall a payment be made which exceeds the balance in the Participant’s 

Individual Health Premium Account at the time claim is processed.   

(c) Claims under this Appendix shall be made in accordance with this paragraph and rules 

established by the Plan Administrator.   

(1) If elected in the Plan Information Appendix, claims for reimbursement may be 

made by use of an electronic payment card, subject to the following conditions: 

(i) At the beginning of each Plan Year or, if later, upon the Participant’s 

Entry Date, the Participant must pay the initial eligible expense to the 

insurance carrier and submit a paper claim to the Plan for such expense. 

(ii) Upon substantiation by the Plan Administrator (or its designee) of the 

initial eligible expense, the Plan will make available through the 

electronic payment card an amount equal to the lesser of: (i) the amount 

of the approved claim, or (ii) the contributions made by or on behalf of 

the Participant to the Individual Premium Account for the Pan Year to 

date. 

(iii) The electronic payment card may then be used to pay for subsequently 

incurred eligible expenses. 

(iv) The amount available through the electronic payment card may be 

increased only as additional eligible expenses are incurred and 

substantiated via submission of a paper claim, except as provided in 

paragraph (v) below.  In no case will the amount available through the 

electronic payment card exceed the contributions made by or on behalf 

of the Participant to the Individual Premium Account for the Plan Year to 

date minus the amount of expenses previously reimbursed during such 

Plan Year (whether such reimbursement was made in cash or by 

crediting the electronic payment card). 

(v) Eligible expenses may be automatically substantiated without submission 

of a paper claim only as provided in this paragraph (v).  If (i) an 

electronic payment card transaction collects information that matches 

information for a previously approved paper claim with respect to the 

insurance carrier, and (ii) the amount of the electronic payment card 

transaction is equal to or less than the previously approved paper claim, 

then the claim paid via the electronic payment card is substantiated 

without further review.  In such instances, the balance of the electronic 

payment card may be increased with respect to the automatically 

substantiated claim once the expense paid through the electronic 

payment card has been incurred. 

(d) Claims for reimbursement of Premiums incurred during the Plan Year must be submitted 

to the Plan Administrator or its designated agent within ninety (90) days following the 

end of the Plan Year. 
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(e) It is intended that the Premiums reimbursed through this portion of the Plan shall be 

excluded from the Participant’s gross income under Sections 106 and 105 of the Code.  It 

is also intended that any benefits received under the Individual Health Coverage shall be 

excluded from the recipient’s gross income to the extent permitted under Section 105(b) 

of the Code.  With respect to coverage that covers a Dependent other than the 

Participant’s Spouse or Tax Dependent, it is intended that (a) value of the coverage be 

imputed as taxable income to the Participant, and (b) the value of any benefits received as 

a result of such coverage be excluded from the recipient’s gross income to the extent 

permitted under Section 104(a)(3) of the Code. 

(f) Notwithstanding anything in the Plan to the contrary, the Plan and the Employer shall 

comply with Section 4.13 with respect to the Individual Health Premium Account to the 

extent required by HIPAA.  
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APPENDIX E 

INDIVIDUAL HEALTH PREMIUM PAYMENT FEATURE 

 

E-1  Purpose.  This Appendix E constitutes a separate written plan for purposes of Sections 105 

and 106 of the Code.  Its purpose is to provide the opportunity for pre-tax payment of Premiums for 

Individual Health Coverage under this Plan.  

E-2  Definitions.  The following defined terms are used in this Appendix E: 

(a) “Dependent” means an individual who qualifies as a “dependent” under the terms and 

conditions of the Individual Health Coverage.   

(b) “Premium” means the amount that must be paid on a periodic basis in return for 

Individual Health Coverage.  

(c) “Individual Health Coverage” means coverage under an individual insurance policy that 

is obtained by a Participant from the insurance carrier and that meets the requirements 

identified in the Plan Information Appendix.  Notwithstanding the foregoing, an 

insurance policy providing benefits that may not be provided by a cafeteria plan under 

Section 125 of the Code (e.g., deferred compensation) does not constitute Individual 

Health Coverage.  

(d)  “Spouse” means an individual who is (1) legally married to a Participant (under 

applicable state law), and (2) treated as a “spouse” under the Code and the Defense of 

Marriage Act. 

(e) “Tax Dependent” means an individual (other than the Participant and the Participant’s 

Spouse) with respect to whom amounts expended for medical care are excluded from the 

Participant’s gross income under Section 105(b) of the Code, as amended. 

E-3  Benefits.  A Participant is entitled to pay Premiums incurred during the Plan Year on a pre-

tax basis, subject to the following: 

(a) The Participant shall secure the Individual Health Coverage from the issuer of the 

coverage (e.g., the insurance carrier).  Coverage shall begin, benefits shall be provided, 

and coverage shall terminate in accordance with the insurance policy governing the 

Individual Health Coverage. The Individual Health Coverage may include coverage for 

the Participant’s Spouse and Dependents, in addition to the Participant.  To the extent a 

person covered through the Participant is not a Spouse or Tax Dependent of the 

Participant, the value of the coverage provided to such person(s) shall be included in the 

Participant’s income as the coverage is provided.   

(b) The amount of Premiums paid under the Individual Health Premium Payment Feature 

during a particular Plan Year shall not exceed the amount of the Participant’s salary 

reduction contributions made pursuant to Sec. 4.1. Under no circumstances will Premium 

payments be made with contributions from one Plan Year for coverage actually received 

in a different Plan Year.     
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(c) The Employer shall pay the Premiums directly to the insurance carrier on an automatic 

basis in accordance with the rules contained in the Code and the regulations issued 

thereunder.   

(e) It is intended that the Premiums paid by the Participant through this portion of the Plan 

shall be excluded from the Participant’s gross income under Sections 106 and 105 of the 

Code.  It is also intended that any benefits received under the Individual Health Coverage 

shall be excluded from the recipient’s gross income to the extent permitted under Section 

105(b) of the Code.  With respect to coverage that covers a Dependent other than the 

Participant’s Spouse or Tax Dependent, it is intended that (a) value of the coverage be 

imputed as taxable income to the Participant, and (b) the value of any benefits received as 

a result of such coverage be excluded from the recipient’s gross income to the extent 

permitted under Section 104(a)(3) of the Code. 

(f) Notwithstanding anything in the Plan to the contrary, the Plan and the Employer shall 

comply with Section 4.13 with respect to the Individual Health Premium Payment 

Feature to the extent required by HIPAA.  

 



                                                                                                         
  
         REQUEST FOR COUNCIL ACTION 

Families, Fields and Fair 
__________________________ 

          
      The City That Soars! 

 
 
 
 
 
 
 
 
 

Item Designation of 2013 Prosecuting Attorney 

Description 
 

Each year the City of Falcon Heights designates a prosecuting attorney.  This person 
works closely with the St. Anthony Police Department and City Staff in prosecuting 
all misdemeanor and felony level offenses as well as Ordinance Violations.  For 
several years our prosecuting attorney has been Katrina Joseph.  She also serves as 
the attorney for the City of Lauderdale. 
 
Staff is recommending that the City Council approve Katrina Joseph and the law 
firm of Hughes and Costello as the City’s prosecuting attorneys for 2013. 
 

Budget Impact The monthly retainer will not change and has been included in the 2013 operating 
budget. 

Attachment(s) N/A 

Action(s) 
Requested 

Staff recommends that the Falcon Heights City Council approve Katrina Joseph and 
the law firm of Hughes and Costello as the City’s prosecuting attorneys for 2013. 
 

 
 

Meeting Date November 28, 2012 
Agenda Item Consent F4  

Attachment N/A 
Submitted By Bart Fischer, City Administrator 



                                                                                                         
  
         REQUEST FOR COUNCIL ACTION 

Families, Fields and Fair 
__________________________ 

          
      The City That Soars! 

 
 
 
 
 
 
 
 
 

Item 2013 Housing Resource Center Consultant Services Agreement 

Description 
 

The City of Falcon Heights has historically partnered with the Housing Resource 
Center (HRC) so that our residents have access to resources such as Ramsey County 
loan funds, scope of service/bid preparation, contractor lists, and numerous other 
services.  The annual cost of this contract continues to be $2,000.  The 2012 
consultant services agreement is attached to this report. 
 

Budget Impact The $2,000 cost associated with this contract is included in the 2013 operating 
budget. 

Attachment(s) Consultant Services Agreement 

Action(s) 
Requested 

Staff recommends that the Falcon Heights City Council adopt the attached 
consultant services agreement with the Greater Metropolitan Housing Corporation. 
 

 
 

Meeting Date November 28, 2012 
Agenda Item Consent F5  

Attachment Consultant Services Agreement 
Submitted By Bart Fischer, City Administrator 
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CONSULTANT SERVICES AGREEMENT 
 
 
 THIS IS AN AGREEMENT entered into the _____ day of ________, 20__, by and 
between the City of Falcon Heights, a Minnesota municipal corporation, (“the City”), and 
GREATER METROPOLITAN HOUSING CORPORATION, a Minnesota non-profit 
corporation (“Consultant”). 
 

RECITALS 
 

A. The Consultant has a division called The Housing Resource Center (“HRC”).  
GMHC has agreed to provide certain Services through HRC (as defined below) in connection 
with the City’s housing program. 

 
B. The City desires to hire the Consultant to render this technical, professional, and 

marketing assistance in connection with housing programs in the City for the term as set forth in 
this Agreement. 

 
C. Consultant is willing to provide such services on the terms and conditions set 

forth herein. 
 
 In consideration of the foregoing recitals and following terms, conditions and mutual 
promises contained herein, the parties agree as follows: 
 

1. Scope of Services.  The Consultant shall provide services as follows (the 
“Services”): 

 
b. Administer the following home improvement programs for residents of the City 

of  Falcon Heights:  MHFA Fix Up Fund, the MHFA Rental Rehab Program, the 
MHFA Emergency and Accessibility Program and the MHFA Rehabilitation 
Loan Program (collectively the “MHFA Programs”):   
1. Providing information to residents and property owners about the 

programs, upon request; 
2. Assist the City in developing procedures for the programs; 
3. Receipt of applications from residents; 
4. Processing applications; 
5. Closing loans to qualified applicants in accordance with the applicable 

program; 
6. Overseeing the draw process for the funds, including, as necessary, 

reviewing draws, reviewing the progress of the work and collecting lien 
waivers and certificates of occupancy.  Consultant may, for this purpose, 
rely on third-party representations and certifications. 

7. Provide monthly reports about the number of loans closed and the balance 
in each loan program. 
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c. Assist City residents considering rehabilitation, including property visits, meet 

with homeowners and potential contractors, suggest alternatives for rehabilitation 
to homeowners, educate homeowners on the construction bid process, assist 
homeowners to evaluate bids and work completed and construction progress. 

 
d. Provide HRC housing information to City residents, including information on 

emergency assistance, housing rehabilitation, first time homebuyers and limited 
rental information; 

 
e. Assist the City in developing programs to purchase and rehabilitate homes; 

 
f. Coordinate these services out of Consultant’s Housing Resource Center, 1170 

Lepak Court, Shoreview, MN 55126; and 
 
g. Have Consultant’s staff visit residences as determined necessary by Consultant. 
 

 2. Term.  This Agreement shall be in full force and effect from January 1, 2013 and 
shall continue through December 31, 2013, unless otherwise terminated as set forth below. 
 
 3. Compensation. For services provided under this Agreement, the City shall pay to 
the Consultant Two Thousand Dollars ($2,000.00) within thirty (30) days after execution of this 
Agreement. 

 The Consultant shall receive compensation for administering the MHFA Programs directly from 
the Minnesota Housing Finance Agency and not from the City. 

 
 4. Termination.  Notwithstanding any other provision hereof to the contrary, this      
Agreement may be terminated as follows: 
 

a. The parties, by mutual written agreement, may terminate this Agreement at any 
time in which case the parties shall agree to the amount of fees payable to 
Consultant. 

 
b. The City may terminate this Agreement upon the breach by Consultant of any of 

its material covenants contained herein, where such breach shall have continued 
for a period of thirty (30) days following the receipt by Consultant of a written 
notice from the City, specifying the alleged breach; provided, however, if the 
nature of a non-monetary breach is such that Consultant cannot reasonably cure 
same in the thirty (30) day period, Consultant shall not be deemed to be in breach 
if it commences to cure within the thirty (30) day period, and diligently pursues 
same to completion within ninety (90) days following receipt by Consultant of 
such written notice. In the event of termination by the City hereunder, Consultant 
shall be entitled to fees due to the date the notice of breach is sent by the City. 

 
c. If Consultant or City (as applicable) (i) files a voluntary petition in bankruptcy 

(ii) files a voluntary petition for reorganization under any bankruptcy law, statute 



fb.us.3166730.04 3 

or regulation or other similar statute or regulation, (iii) is adjudicated a bankrupt, 
(iv) makes an assignment for the benefit of creditors or applies for or consents to 
the appointment of a receiver or trustee as part of or in conjunction with a 
“creditor plan” with respect to any substantial part of its assets, or (v) a receiver or 
trustee is appointed, or an attachment or execution levied with respect to any 
substantial part of its assets, and said appointment is not vacated, or the 
attachment or execution not released, within sixty (60) days, then this Agreement 
shall, effective as of such date, without notice or further action by either party, 
immediately terminate. 

 
d. Consultant may terminate this Agreement upon the breach by City of any of its 

material covenants contained herein, where such breach shall have continued for a 
period of thirty (30) days following the receipt by City of a written notice from 
Consultant, specifying the alleged breach; provided, however, if the nature of a 
non-monetary breach is such that City cannot reasonably cure same in the thirty 
(30) day period, City shall not be deemed to be in breach if it commences to cure 
within the thirty (30) day period, and diligently pursues same to completion 
within ninety (90) days following receipt by City of such written notice.  In the 
event of termination by Consultant hereunder.  Consultant shall be entitled to 
retain the entire fee under this Agreement. 

 
 5. Insurance.   
 

a. During the term of this Agreement, the Consultant shall obtain and maintain 
workers compensation, comprehensive general liability, and automobile liability 
insurance.  Comprehensive general liability insurance shall have an aggregate 
limit of Two Million Dollars ($2,000,000.00). 

 
b. Upon request by the City, the Consultant shall provide a certificate or certificates 

of insurance relating to the insurance required. Such insurance secured by the 
Contractor shall be issued by insurance companies licensed in Minnesota.  The 
insurance specified may be in a policy or policies of insurance, primary or excess.   

 
c. Such insurance shall be in force on the date of execution of an Agreement and 

shall remain continuously in force for the duration of the Agreement. 
 

6. Indemnification.   
 
a. Notwithstanding anything to the contrary in this Agreement, the City, its officers, 

agents, and employees shall not be liable or responsible in any manner to the 
Consultant, the Consultant’s successors or assigns, the Consultant’s subcontractors, 
or to any other person or persons for any third party claim, demand, damage, or 
cause of action of any kind, nature, or character, including intentional acts, arising 
out of or by reason of the performance of this Agreement by Consultant.  The 
Consultant, and the Consultant’s successors or assigns, agree to protect, defend and 
save the City, and its officers, agents, and employees, harmless from all third party 
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claims, demands, damages, and causes of action, to the extent caused by the 
negligence or wrongful acts of Consultant, and the costs, disbursements, and 
expenses of defending the same, including but not limited to, attorneys fees, 
consulting services, and other technical, administrative or professional assistance.   

 
b. Nothing in this Agreement shall constitute a waiver or limitation of any immunity or 

limitation of any immunity or limitation on liability to which the City is entitled 
under Minnesota Statutes, Chapter 466, or otherwise.  

 
 7. Assignment.  This Agreement shall not be assigned, sublet, or transferred, in 
whole or in part without the prior written approval of the City. 
 

8. Conflict of Interest.  The Independent Contractor shall use best efforts to meet 
all professional obligations to avoid conflicts of interest and appearances of impropriety in 
representation of the City.  In the event of a conflict, the Independent Contractor, with the prior 
written consent of the City, shall arrange for suitable alternative services.  

 
9. Compliance with Laws.  The Consultant shall comply with all applicable 

Federal, State, and local laws, rules, ordinances, and regulations at all times and in the 
performance of the services pursuant to this Agreement. 
 

10. Notices.  Any notices permitted or required by this Agreement shall be deemed 
given when personally delivered or upon deposit in the United States mail, postage fully prepaid, 
certified, return receipt requested, addressed to: 

 
Consultant:    Greater Metropolitan Housing Corporation 
     15 South 5th Street, Suite 710 
     Minneapolis, MN 55402 
     ATTN: Suzanne Snyder 
 
City:     City of Falcon Heights 
     2077 West Larpenteur Avenue 
                                                            Falcon Heights, MN 55113 
 

Or such other address as either party may provide to the other by notice given in accordance with 
this provision. 
 

11. Entire Agreement.  This Agreement, any attached exhibits and any addenda or 
amendments signed by the parties shall constitute the entire agreement between the City and the 
Consultant, and supersedes any other written or oral agreements between the City and the 
Consultant.  This Agreement can only be modified in writing signed by the City and the 
Consultant. 
 

12. Third Party Rights.  The parties to this Agreement do not intend to confer on 
any third party any rights under this Agreement. 
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13. Counterparts.  This Agreement may be signed in one or more counterparts but 
all of which taken together shall constitute one instrument. 

 
14. Choice of Law and Venue.  This Agreement shall be governed by and construed 

in accordance with the laws of the state of Minnesota.  Any disputes, controversies, or claims 
arising out of this Agreement shall be heard in the state or federal courts of Minnesota, and all 
parties to this Agreement waive any objection to the jurisdiction of these courts, whether based 
on convenience or otherwise. 

 
15. Agreement Not Exclusive.  The City retains the right to hire other housing program 

consultants, in the City’s sole discretion. 
 

16. Data Practices Act Compliance.  Data provided to the Consultant or created by 
the Consultant under this Agreement shall be administered in accordance with the Minnesota 
Government Data Practices Act, Minnesota Statutes, Chapter 13, as amended. 
 
 
 
 

[Signature Page Follows] 
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IN WITNESS WHEREOF, the parties hereto have executed, or caused to be executed by 

their duly authorized officials, this Agreement on the respective dates indicated below. 
 
 
CITY: 
 
CITY OF FALCON HEIGHTS 
 
 
By:    

 Its:  Mayor 

 
Date: ____________________, 20__. 
 
 
By: _________________________________ 
       Its: City Administrator 
 
Date: ____________________, 20__. 
 
 
 
 
CONSULTANT: 
 
GREATER METROPOLITAN HOUSING CORPORATION 
 
 
By:    

 Its:  President 
 
Date: ____________________, 20__. 
 
 




