THE CITY OF STAFF REPORT
|AKE ELMO DATE: 11/5/19
R el REGULAR
MOTION
TO: City Council
FROM: Ben Prchal, City Planner

AGENDA ITEM:  Approve Construction Agreement — 520 Lake Elmo Ave.
REVIEWED BY: Ken Roberts, Planning Director

BACKGROUND:

The property owners of 520 Lake ElImo Ave. have submitted a building permit for a new home on their
property. There is currently an existing principle structure on the property and the residents would like
to live in the existing home while the new home is being built. The City Council will need to approve
an agreement between the home property owners and the City in order to allow the construction of the
second house. The agreement would allow them to live in the existing home during construction but
requires the owners to remove the old structure after completion of the new home.

ISSUE BEFORE THE CITY COUNCIL:

Does the City Council wish to approve the Agreement?

REVIEW/ANALYSIS:
PID 35.029.21.14.0001
Existing Land Single-family detached residential home guided for Rural
Use/Zoning: Transitional (Single Family).

Surrounding Land Use/  Surrounded by single family homes guided for Rural
Zoning: Transitional.

Applicable Regulations: e Article V - Zoning Administration and Enforcement
e Article XI — Rural Districts

PROPOSAL
The property at 520 Lake Elmo Ave. currently has an existing principal structure. The owners would
like to build a new home on the property while also living in the existing home during the construction
of the new home. This is a fairly reasonable request. However, there is a possibility that the owners
would not remove the existing structure after completion of the new one. With this being a possibility
Staff asked the City’s legal representative to draft an agreement to enforce the action to remove the
existing home. The agreement states that the owners must provide the City with a letter of credit in the
amount of $20,000 which could then be used to remove the existing home, if needed. Generally
speaking this agreement serves as a tool to enforce an action if needed. Staff would like the Council to
know there has been an instance(s) in the City where this situation was repeated but the home owner
then refused to remove the structure. Though this is a possibility the agreement allows Staff to
appropriately enforce removal. Although there is a risk that the structure will not be removed as
outlined in the agreement the agreement, is a fair method used to help property owners achieve their
goals while protecting the City’s interests.

SUMMARY
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Approval of the attached agreement serves as a mechanism to allow the property owner(s) to build the
new home while also living in the existing home. It also serves as an understanding between the

owners and the City that the code will only be — — _ — :
temporarily “broken” to help a resident o |5 2 -
achieve a greater use of their property. Staff -

will then appropriately facilitate all that is ‘ .
required for the construction of the new home a2 '
through the building permitting process.
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Zoning Code: " (|
The Zoning Code for the RT (Rural i e

Transitional) District does not allow for a : 5 ‘
secondary dwelling unit (Shown in Section 520 Lake Elmo Ave. - Location ‘
154.401 table 9-1) and the minimum density z s
for that district is 1 unit per 20 acres. With
only one principle structure being allowed the
older home will need to be removed so that the
property will not stay non-compliant.
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RECOMMENDED CONDITIONS
e The property owners must sign the attached agreement and fulfill all stipulations outlined in the
agreement prior to release of a building permit.

FISCAL IMPACT
There is not a known fiscal impact to the City. The Agreement lists out an amount of money that is
sufficient enough to cover the costs of removal for the existing structure.

OPTIONS:

The Council May:
e Approve the Agreement
e Deny the Agreement.

RECOMMENDATION
If removed from the consent agenda Staff recommends the following motion.
“Motion to approve Second Home Agreement between the City of Lake Elmo and the property
Owners of 520 Lake Elmo Ave.”

ATTACHMENTS:
1) Site Plan
2) Second Home Agreement
3) Approving Resolution
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SECOND HOME AGREEMENT

THIS SECOND HOME AGREEMENT (“Agreement”) is made this day of
September, 2019, by and between Yahya Abukhudeer, Samira Abukhudeer, and Maan Abukhudeer
(the “Owners”), and the City of Lake Elmo (the “City’’), a Minnesota municipal corporation.

I. RECITALS

WHEREAS, the Owners are the owners of certain real property located at 520 Lake Elmo
Avenue North in Lake Elmo, Washington County, Minnesota, legally described on the attached
Exhibit A (the “Property”); and

WHEREAS, a house (the “Structure”) currently exists on the Property, which is outlined in
red on the attached Exhibit B (the “Structure”); and

WHEREAS, the Owners wish to construct a new house on the Property in the location
outlined in blue on the attached Exhibit B (the “Second House”) while occupying the Structure
during construction of the Second House; and

WHEREAS, upon completion of construction of the Second House, the Owners intend to
remove the Structure and its foundation from the Property and complete the associated grading and
backfilling work necessary so that the area formally occupied by the Structure meets the
surrounding grade (the “Improvements”); and

WHEREAS, according to Section 154.405 (A) (Accessory Uses and Structures - Phasing)
of the Lake Elmo City Code, “no accessory building or structure shall be constructed on any lot
prior to the time of construction of the principal building to which it is accessory;” and

WHEREAS, the City has agreed to allow the Owners to retain the Structure on the
Property during the construction of the Second House, subject to certain conditions; and

WHEREAS, among the conditions is a requirement that the Owners execute this
Agreement and provide a cash deposit or letter of credit to the City in order to ensure that the City
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has the right and the financial resources to complete the Improvements in the event that the Owners
fail to do so; and

II. AGREEMENT

NOW THEREFORE, in consideration of the mutual covenants and promises contained
herein, the parties hereto agree and stipulate as follows:

1. USE OF STRUCTURE. The City agrees to permit the Owners to maintain and
occupy, but not expand or improve, the Structure until construction of the Second House is
complete. The Owners agree to complete all of the Improvements within 60 days of the issuance of
a certificate of occupancy for the Second House, or by March 31, 2021, whichever occurs first. The
Owners may request an extension to this deadline; however, the City is under no obligation to grant
an extension.

2. REPRESENTATIONS OF OWNERS. The Owners represent that they are the
fee owners of the Property, that they have full legal power and authority to encumber the Property
as provided in this Agreement, that in doing so they are not in violation of the terms or conditions
of any instrument or agreement of any nature to which the Owners are bound or which relates in
any manner to the Property and that there are no other liens or encumbrances against the Property
except those listed in the attached Exhibit C.

3. COMPLETION OF THE IMPROVEMENTS. If the Owners fail to complete
any of the Improvements within the deadline specified in Section 1 of this Agreement, the Owners
grant permission to the City, its employees, contractors, and assigns to enter upon the Property for
the purpose of completing the Improvements.

4. SECURITY. The Owners agree to deposit with the City a cash deposit or letter of
credit in the amount of $20,000, which represents 1.6 percent of the estimated cost of completing
the Improvements. In the event that the Owners fail to complete all of the Improvements within the
time specified by this Agreement, the City may complete the Improvements and draw from the
deposit or letter of credit for any expenses that it incurs that are associated with this work.

5. SPECIAL ASSESSMENT WAIVER. In the event that the City must complete
the Improvements and the expenses incurred by the City exceed the amount of the deposit or letter
of credit, the Owners consent to the City levying a special assessment against the Property for the
remaining amount in accordance with Minnesota Statutes Section 429.061. The principal amount
of the special assessment shall be the actual cost incurred by the City to complete the Improvements
that exceeded the letter of credit or deposit amount. The special assessment shall not exceed
$15,000. In the event that the City must complete the Improvements and its expenses exceed the
letter of credit or deposit amount, the Owners waive their notice of hearing and hearing on the
special assessment levied by the City to finance the Improvements, pursuant to Minnesota Statutes
Section 429.061 and specifically request that the special assessment be levied against the Property
by the City without a hearing. The Owners also waive their right to appeal the levy of the special
assessment in accordance with this Agreement pursuant to Minnesota Statutes Section 429.081.
The Owners further specifically agree with respect to this special assessment against the Property
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that: 1) all requirements of Minnesota Statutes Chapter 429 with which the City does not comply
with are hereby waived; and 2) the increase in fair market value of the Property resulting from the
Improvements will be at least equal to the amount of the special assessment levied against the
Property and that such increase in fair market value is a special benefit to the Property. The special
assessment levied against the Property shall be payable over such period as the City may determine,
but not less than five years, and shall bear interest at a rate determined by the City, but not more
than eight percent per year. The first installment of the principal and interest shall be included in
the first tax rolls completed after the adoption of the City Council resolution levying the special
assessment.

6. INDEMNIFICATION. The Owners agree to defend, protect, indemnify, and hold
harmless the City from any and all claims, litigation, causes of action, and any other obligation
imposed upon or asserted against upon the City, or its officials, agents, contractors or employees
arising out of this Agreement or the City’s exercise of its rights hereunder.

7. COSTS. The Owners agree to pay to the City any costs or expenses, including
without limitation, attorneys’ fees, incurred by City in enforcing any provision of this Agreement.

8. WAIVER. Nothing in this Agreement shall constitute a waiver or limitation of the
City’s immunities or limitations on liability as set forth in Minnesota Statutes Chapter 466 or
otherwise. The Owners further agree and acknowledge that, except as expressly set forth in this
Agreement, nothing in this Agreement shall constitute a waiver of any right the City has to enforce
any federal, state, or local law, rule, or regulation or any other right to which the City is entitled.

9. NOTICE. Any notice, demand, or other communication under this Agreement by
either party to the other shall be sufficiently given or delivered if it is dispatched by registered or
certified mail, postage prepaid, return receipt requested, or delivered personally; and

(a) In the case of the Owners, is addressed to or delivered personally to the Owners at:

Yahya Abukhudeer
1149 97" Lane NW
Coon Rapids, MN 55433

(b) in the case of City, is addressed to or delivered personally to the City at:

City of Lake Elmo

3880 Laverne Avenue North, Suite 100
Lake Elmo, MN 55042

Attn: City Administrator

or at such other address with respect to either such party as that party may, from time to time,
designate in writing and forward to the other.

10. COUNTERPARTS. This Agreement may be executed in any number of
counterparts, each of which shall constitute one and the same instrument.
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11. RECORDING. The covenants, waivers and agreements contained in this
Agreement shall bind the Owners and their successors and assigns and shall run with the Property.
It is the intent of the parties to this Agreement that this Agreement be in a form which is recordable
among the property records of Washington County, Minnesota. The City shall record this
Agreement with the County, and the Owners shall pay all costs associated with the recording.

12. CHOICE OF LAW. This Agreement shall be governed by and construed in
accordance with the laws of the state of Minnesota. Any disputes, controversies, or claims arising
out of this Agreement shall be heard in the state or federal courts of Minnesota, and all parties to
this Agreement waive any objection to the jurisdiction of these courts, whether based on
convenience or otherwise.

13. TERMINATION. Failure by the Owners to obtain a building permit for the
Second House within 120 days of the date of the City Council’s approval of this Agreement shall
result in automatic termination of this Agreement. Upon the Owners obtaining a building permit
for the Second House, this Agreement will terminate upon the completion of the Improvements by
the Owners and issuance of the Certificate of Occupancy by the City for the Second House or upon
final payment by the Owners of the special assessment levied against the Property for the
Improvements, whichever occurs first.
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IN WITNESS WHEREOF, the undersigned have executed this Agreement as of the date
written above.

Yahya Abukhudeer
Samira Abukhudeer
Maan Abukhudeer
STATE OF MINNESOTA )
)
COUNTY OF )
The foregoing instrument was acknowledged before me this day of ,
2019, by Yahya Abukhudeer and
Notary Public
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CITY OF LAKE ELMO

By:
Mike Pearson, Mayor
Attest:
Julie Johnson, City Clerk
STATE OF MINNESOTA )
)
COUNTY OF WASHINGTON )
The foregoing instrument was acknowledged before me this day of

2019 by Mike Pearson and Julie Johnson, the Mayor and City Clerk, respectlvely, of City of Lake
Elmo, a Minnesota municipal corporation, on behalf of the City.

Notary Public
This document was drafted by:

Kennedy & Graven, Chartered (SJS)
470 U.S. Bank Plaza

200 South Sixth Street

Minneapolis, MN 55402

(612) 337-9284
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EXHIBIT A

Legal Description of the Property

That part of the East Half of Section 35, Township 29, Range 21, County of Washington, State of
Minnesota commencing at the East Quarter Corner thence North 388.85 feet thence West 1320 feet
thence South 660 feet thence East 1320 feet to the Section Line thence North 271.15 feet to the

point of beginning.
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EXHIBIT B

Locations of Structure and Second House
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EXHIBIT C

List of Existing Encumbrances
Yahya Abukhudeer
Samira Abukhudeer

Maan Abukhudeer




CITY OF LAKE ELMO
WASHINGTON COUNTY
STATE OF MINNESOTA

RESOLUTION NO 2019-081

A RESOLUTION APPROVING A CONSTRUCTION AGREEMENT BETWEEN THE
CITY AND THE PROPERTY OWNERS OF 520 LAKE ELMO AVE TO ALLOW THE
RESIDENTS TO MAINTAIN RESIDENCE IN THE EXISTING HOME WHILE THE
NEW HOME IS BEING CONSTRUCTED, THEN REMOVE THE ORIGINAL
STRUCTURE.

WHEREAS, the property Owners of 520 Lake Elmo MN 55042 (the “Property”) have
submitted a building permit application to the City of Lake EImo (the “City*) to build a new home on
the property;and

WHEREAS, the property Owners would like to live in the existing home on the proeprty while
the new home is being built; and

WHEREAS, City Staff has prepared an agreement to allow the property owner to live in
the existing home and then remove the existing home once the new home is built is complete; and

WHEREAS, the agreement is attached as EXHIBIT A; and

NOW, THEREFORE, based on the testimony elicited and information received, the City
Council makes the following:

FINDINGS

1) The City has prepared an agreement which would temporarily allow two principle
structures on one lot.

2) The agreement further requires the property owners to remove the originally existing
principle structure after completion of the new home.

3) The agreement was established to allow the owners to maintain residence on the property
while constructing their new home while also protecting the City from potential financial
damages.

NCLUSIONS AND DECISION
1) Based on the above findings, the City Council hereby approves the Second Home

Agreement for the property located at 520 Lake EImo Ave. The conditions of approval for
the agreement are outlined below:

1) That the property owner(s) sign the agreement established between the Property Owners
and the City and fulfill all the stipulations outlined in the agreement.

Passed and duly adopted this 5" day of November, 2019 by the City Council of the City of Lake
Elmo, Minnesota.

Mayor Mike Pearson
ATTEST:

Julie Johnson, City Clerk



EXHIBIT A
See following pages for Agreement.



SECOND HOME AGREEMENT

THIS SECOND HOME AGREEMENT (“Agreement”) is made this day of
September, 2019, by and between Yahya Abukhudeer, Samira Abukhudeer, and Maan Abukhudeer
(the “Owners”), and the City of Lake EImo (the “City”), a Minnesota municipal corporation.

I. RECITALS

WHEREAS, the Owners are the owners of certain real property located at 520 Lake EImo
Avenue North in Lake EImo, Washington County, Minnesota, legally described on the attached
Exhibit A (the “Property”); and

WHEREAS, a house (the “Structure”) currently exists on the Property, which is outlined in
red on the attached Exhibit B (the “Structure”); and

WHEREAS, the Owners wish to construct a new house on the Property in the location
outlined in blue on the attached Exhibit B (the “Second House”) while occupying the Structure
during construction of the Second House; and

WHEREAS, upon completion of construction of the Second House, the Owners intend to
remove the Structure and its foundation from the Property and complete the associated grading and
backfilling work necessary so that the area formally occupied by the Structure meets the
surrounding grade (the “Improvements”); and

WHEREAS, according to Section 154.405 (A) (Accessory Uses and Structures - Phasing)
of the Lake EImo City Code, “no accessory building or structure shall be constructed on any lot
prior to the time of construction of the principal building to which it is accessory;” and

WHEREAS, the City has agreed to allow the Owners to retain the Structure on the
Property during the construction of the Second House, subject to certain conditions; and

WHEREAS, among the conditions is a requirement that the Owners execute this
Agreement and provide a cash deposit or letter of credit to the City in order to ensure that the City
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has the right and the financial resources to complete the Improvements in the event that the Owners
fail to do so; and

1. AGREEMENT

NOW THEREFORE, in consideration of the mutual covenants and promises contained
herein, the parties hereto agree and stipulate as follows:

1 USE OF STRUCTURE. The City agrees to permit the Owners to maintain and
occupy, but not expand or improve, the Structure until construction of the Second House is
complete. The Owners agree to complete all of the Improvements within 60 days of the issuance of
a certificate of occupancy for the Second House, or by March 31, 2021, whichever occurs first. The
Owners may request an extension to this deadline; however, the City is under no obligation to grant
an extension.

2. REPRESENTATIONS OF OWNERS. The Owners represent that they are the
fee owners of the Property, that they have full legal power and authority to encumber the Property
as provided in this Agreement, that in doing so they are not in violation of the terms or conditions
of any instrument or agreement of any nature to which the Owners are bound or which relates in
any manner to the Property and that there are no other liens or encumbrances against the Property
except those listed in the attached Exhibit C.

3. COMPLETION OF THE IMPROVEMENTS. If the Owners fail to complete
any of the Improvements within the deadline specified in Section 1 of this Agreement, the Owners
grant permission to the City, its employees, contractors, and assigns to enter upon the Property for
the purpose of completing the Improvements.

4. SECURITY. The Owners agree to deposit with the City a cash deposit or letter of
credit in the amount of $20,000, which represents 1.6 percent of the estimated cost of completing
the Improvements. In the event that the Owners fail to complete all of the Improvements within the
time specified by this Agreement, the City may complete the Improvements and draw from the
deposit or letter of credit for any expenses that it incurs that are associated with this work.

5. SPECIAL ASSESSMENT WAIVER. In the event that the City must complete
the Improvements and the expenses incurred by the City exceed the amount of the deposit or letter
of credit, the Owners consent to the City levying a special assessment against the Property for the
remaining amount in accordance with Minnesota Statutes Section 429.061. The principal amount
of the special assessment shall be the actual cost incurred by the City to complete the Improvements
that exceeded the letter of credit or deposit amount. The special assessment shall not exceed
$15,000. In the event that the City must complete the Improvements and its expenses exceed the
letter of credit or deposit amount, the Owners waive their notice of hearing and hearing on the
special assessment levied by the City to finance the Improvements, pursuant to Minnesota Statutes
Section 429.061 and specifically request that the special assessment be levied against the Property
by the City without a hearing. The Owners also waive their right to appeal the levy of the special
assessment in accordance with this Agreement pursuant to Minnesota Statutes Section 429.081.
The Owners further specifically agree with respect to this special assessment against the Property
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that: 1) all requirements of Minnesota Statutes Chapter 429 with which the City does not comply
with are hereby waived; and 2) the increase in fair market value of the Property resulting from the
Improvements will be at least equal to the amount of the special assessment levied against the
Property and that such increase in fair market value is a special benefit to the Property. The special
assessment levied against the Property shall be payable over such period as the City may determine,
but not less than five years, and shall bear interest at a rate determined by the City, but not more
than eight percent per year. The first installment of the principal and interest shall be included in
the first tax rolls completed after the adoption of the City Council resolution levying the special
assessment.

6. INDEMNIFICATION. The Owners agree to defend, protect, indemnify, and hold
harmless the City from any and all claims, litigation, causes of action, and any other obligation
imposed upon or asserted against upon the City, or its officials, agents, contractors or employees
arising out of this Agreement or the City’s exercise of its rights hereunder.

7. COSTS. The Owners agree to pay to the City any costs or expenses, including
without limitation, attorneys’ fees, incurred by City in enforcing any provision of this Agreement.

8. WAIVER. Nothing in this Agreement shall constitute a waiver or limitation of the
City’s immunities or limitations on liability as set forth in Minnesota Statutes Chapter 466 or
otherwise. The Owners further agree and acknowledge that, except as expressly set forth in this
Agreement, nothing in this Agreement shall constitute a waiver of any right the City has to enforce
any federal, state, or local law, rule, or regulation or any other right to which the City is entitled.

9. NOTICE. Any notice, demand, or other communication under this Agreement by
either party to the other shall be sufficiently given or delivered if it is dispatched by registered or
certified mail, postage prepaid, return receipt requested, or delivered personally; and

@ In the case of the Owners, is addressed to or delivered personally to the Owners at:

Yahya Abukhudeer
1149 97" Lane NW
Coon Rapids, MN 55433

b) in the case of City, is addressed to or delivered personally to the City at:
City of Lake EImo
3880 Laverne Avenue North, Suite 100
Lake EImo, MN 55042
Attn: City Administrator

or at such other address with respect to either such party as that party may, from time to time,
designate in writing and forward to the other.

10. COUNTERPARTS. This Agreement may be executed in any number of
counterparts, each of which shall constitute one and the sameinstrument.

611493v2L A515-1 3



11. RECORDING. The covenants, waivers and agreements contained in this
Agreement shall bind the Owners and their successors and assigns and shall run with the Property.
It is the intent of the parties to this Agreement that this Agreement be in a form which is recordable
among the property records of Washington County, Minnesota. The City shall record this
Agreement with the County, and the Owners shall pay all costs associated with the recording.

12. CHOICE OF LAW. This Agreement shall be governed by and construed in
accordance with the laws of the state of Minnesota. Any disputes, controversies, or claims arising
out of this Agreement shall be heard in the state or federal courts of Minnesota, and all parties to
this Agreement waive any objection to the jurisdiction of these courts, whether based on
convenience or otherwise.

13. TERMINATION. Failure by the Owners to obtain a building permit for the
Second House within 120 days of the date of the City Council’s approval of this Agreement shall
result in automatic termination of this Agreement. Upon the Owners obtaining a building permit
for the Second House, this Agreement will terminate upon the completion of the Improvements by
the Owners and issuance of the Certificate of Occupancy by the City for the Second House or upon
final payment by the Owners of the special assessment levied against the Property for the
Improvements, whichever occurs first.
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IN WITNESS WHEREOF, the undersigned have executed this Agreement as of the date
written above.

Yahya Abukhudeer

Samira Abukhudeer

Maan Abukhudeer
STATE OF MINNESOTA )
)
COUNTY OF )
The foregoing instrument was acknowledged before me this day of :

2019, by Yahya Abukhudeer and

Notary Public
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CITY OF LAKE ELMO

By:
Mike Pearson, Mayor
Attest:
Julie Johnson, City Clerk
STATE OF MINNESOTA )
)
COUNTY OF WASHINGTON )
The foregoing instrument was acknowledged before me this__ day of

2019 by Mike Pearson and Julie Johnson, the Mayor and City Clerk, respectively, of City of Lake
Elmo, a Minnesota municipal corporation, on behalf of the City.

Notary Public
This document was drafted by:

Kennedy & Graven, Chartered (SJS)
470 U.S. Bank Plaza

200 South Sixth Street

Minneapolis, MN 55402

(612) 337-9284
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EXHIBIT A

Legal Description of the Property

That part of the East Half of Section 35, Township 29, Range 21, County of Washington, State of
Minnesota commencing at the East Quarter Corner thence North 388.85 feet thence West 1320 feet

thence South 660 feet thence East 1320 feet to the Section Line thence North 271.15 feet to the
point of beginning.

A-1
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EXHIBIT B

Locations of Structure and Second House
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EXHIBIT C

List of Existing Encumbrances

Yahya Abukhudeer
Samira Abukhudeer
Maan Abukhudeer

C-1
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