THE CITY OF

LAKE ELMO

STAFF REPORT

DATE: September 12, 2023
DISCUSSION

AGENDA ITEM: Public Officials Training-Social Media, Land Use, Conflict of Interest, and
Data Practices

TO: Mayor and Council

SUBMITTED BY: Kiristina Handt, City Administrator

ISSUE BEFORE COUNCIL/COMMISSION:
This is a training opportunity for council. No action is required.

PROPOSAL DETAILS/ANALYSIS:

We will begin this agenda items by watching a short video: In The Scope Of Your Authority: Preventing
Public Officials' Liability. This video was last shown to Council in 2016. With all new members, staff
thought it would be helpful to share again with Council.

In addition, City Attorney Sarah Sonsalla will be at the work session and has a short presentation on
electeds’ role in the use of Social Media, Land Use (quasi-judicial) decision making, Conflicts of Interest
and Data Practices.

The League of MN Cities also has many resources on these topics should the council seek more information.
In addition to the new official trainings and other conferences, they offer a number of webinars and memos.
e Social Media for Elected Officials: Best Practices and Legal Issues is a webinar council members
can view.
e Data Practices for Elected Officials is a webinar council members can view.
e Role with It: Individual Versus Council Authority information memo, which is attached to this
report.
e Official Conflict of Interest information memo, which is attached to this report.
The League has many land use resources, which can be found on their website. The pyramid below
is a great tool to use as a reminder of how much discretion should be used in each type of land use

matter.
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_"3!\
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ATTACHMENTS:

e Role with It: Individual Versus Council Authority
e Official Conflict of Interest



https://www.lmc.org/learning-events/learnings/social-media-elected-officials/
https://www.lmc.org/learning-events/learnings/data-practices-for-elected-officials/
https://www.lmc.org/resources/planning-and-zoning-101/
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INFORMATION MEMO

Role with It: Individual Versus Council
Authority

Learn common ways councilmembers may overstep their proper role and the personal liability that
may ensue. Understand your role as an individual councilmember versus your role as part of the

entire city council.

RELEVANT LINKS:

See Handbook, Elected
Officials and Council
Structure and Role, Section
1I-A, Role of the Individual
Councilmember and Section
1I-B, The Council’s
Authority.

. Role of an individual elected official

The cornerstone of city government in Minnesota is the elected city
council. The city council passes ordinances and adopts policies that
determine a community’s present and future well-being.

Councilmembers and mayors perform their statutory duties, almost
without exception, as a member of a council as a whole. The entire
council, not individual councilmembers, supervise administrative officers,
formulate policies, enter into contracts and exercise city powers. Indeed,
preparing for and attending meetings and voting on policy represent the
key duties of elected officials. For statutory cities, Minnesota’s statutes
specifically list out council duties, which include full authority to make
and second motions, participate in discussions, and vote on the matters
before council.

ll. Tips for meetings

It is not uncommon for elected officials to struggle with the transition from
an individual candidate to a member of a decision-making body. The
following basic tips for meetings can ease that transition:

e Read the packet before the meeting and share any possible questions or
concerns with staff ahead of time.

¢ Be mindful that staff work for the city and act on the direction of the
council as a whole, not at the discretion of individual councilmembers
or the mayor.

e Arrive to meetings on time.

e Learn and use the city’s rules of process to help ensure clear
communication in meetings.

e Proactively learn how to get things on the agenda.

e Approach every agenda item with the belief that everyone has
something to contribute and likely has information that you do not
have. Listen to others and be curious about their perspective.

e Avoid making assumptions, choosing instead to listen with a true

This material is provided as general information and is not a substitute for legal advice. Consult your attorney for advice concerning specific situations.
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RELEVANT LINKS:
curiosity.

e Focus on the policy at hand, not the person, and put personal feelings
aside.

e Acknowledge others’ reasoning and explain your own. Try to find
commonality of interests.

e Keep cell phones and other distractors off the dais.

Focus on progress toward the overall goals of the city, not individual
positions.

Since councilmembers collectively make decisions, how councilmembers
behave in meetings matters a great deal. With the right mindset and clear
policy in place, public meetings can result in efficient decision making.

lll. Team leadership

Councils represent a team — both with each other and with staff. Highly
cohesive teams have more success achieving the goals they have set for
themselves, than teams that suffer from distrust. Lack of civility within a
team working environment impacts team performance by causing
unnecessary stress and tension among team members. Leaders of highly
cohesive teams do the following:

e (Cut people slack — remember, whatever the situation, it likely may be
new for some, if not everyone, and may be causing angst for all.

e Don’t play the blame game. Don’t play the power game. Councils and
Council-Staff represent a TEAM.

e Focus on process, not the people involved.

e Assume good motives of others.

e Listen to learn, rather than pretending to listen while formulating a
counter argument.

e Ask expansive questions and be patient with silence while waiting for
a response. Compromise is good but understanding all the underlying
interests may lead to a new idea that meets everyone’s needs.

e Practice interpersonal empathy. Remember empathy does not mean
giving up your beliefs; rather, it means listening, respecting others
positions and validating their worth.

e Identify individual strengths of team members and recognize their
unique contributions to validate belonging.

e Learn to delegate with clear expectations to empower others.

e Celebrate success — all success. Realize success comes in all shapes
and sizes.

League of Minnesota Cities Information Memo: 4/14/2020
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RELEVANT LINKS:

IV. Councilmembers and city employees

While the council handles the mission and policy objectives for the city,
staff handle the administrative and management side of things. Sometimes,
these roles unintentionally get blurred in city government. Relationships
between the council and city employees can create situations where
councilmembers may overstep their proper role, causing potential liability
for the councilmember and the city. Generally, councilmember duties
include upholding their oath, modeling respectful behavior, participating
in council meetings and votes, working with staff to get educated on
issues, and serving as a liaison between the city and residents. Individual
councilmembers do not have administrative authority and they cannot
directly give orders or otherwise supervise city employees, unless
specifically directed to do so by the council. Councilmembers should
remember that staff work for the entire council (as a whole), not for one
individual councilmember.

Occasionally, councilmembers (including mayors) can lose sight of their
collective role and try to handle matters individually. In doing so, those
city officials’ actions can cause discord on the council, can make staff feel
untrusted or unappreciated and, in some instances, can subject
councilmembers and the city to liability for taking unauthorized actions on
the part of the city.

City employees face the unique challenge of working for an entity
governed by a collective body, the makeup of which can change from year
to year. Many cities have found that adopting clear practices or policies
regarding the below and frequently communicating them to elected
officials have led to better governance:

e Elected officials follow a common, communication method for them to
get information to or from staff.

e Staff check-in with the elected officials after packets go out but before
council meetings to gather or answer questions.

e Elected officials provide staff with a heads-up, when feasible, about
concerns or additional questions prior to the meeting.

e FElected officials use a designated staff person to distribute information
to other elected officials before the meeting to ensure more robust
discussion during meeting without violating the Open Meeting Law.

e Staff realize that Council may not always follow staff recommendation
and, in those instances, accept and implement the Council decision.

League of Minnesota Cities Information Memo: 4/14/2020
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RELEVANT LINKS:

Minn. Stat. § 412.221, listing
powers of the council.

Minn. Stat. § 412.201,
requiring council approval of
contracts for Standard Plan
and Plan A cities.

Plymouth Foam Products,
Inc. v. City of Becker, 944 F.
Supp. 781 (D. Minn. 1996).

Minn. Stat. § 412.611.

For further discussion of Plan
B cities, see discussion IIT
below.

Minn. Stat. § 410.16.

League of Minnesota Cities Information Memo:

A. Role scenario

The following employment scenario helps demonstrate how an individual
councilmember, who just wants to do the right thing for the city, can
overstep his or her role in dealing with employee discipline and
termination, potentially exposing the city to liability.

Imagine the council has ongoing concerns with the municipal liquor store
manager. Citizens complain the store is closed when it should be open and
that the staff drinks on the premises. One councilmember decides to
address the situation herself. She continuously stops by the store and even
drives by the manager’s house to make sure he is not home when he
should be working. During one visit to the store, the councilmember finds
the staff, including the manager, drinking in the back of the store.
Knowing the council would agree, she terminates the manager on the spot.
To make this situation easier, she negotiates a severance package with
him. The councilmember then relates the incident to several friends,
making some exaggerated descriptions of what happened.

Even though the liquor store manager’s actions raise many liability
concerns for the city, the councilmember acted beyond the scope of her
authority and her actions also present problems for the city.

B. Investigating and terminating employees

In the scenario above, did the councilmember have authority to investigate
or terminate the store manager? No.

In Minnesota, state statutes or city charters set forth city council powers.
In statutory Standard Plan and Plan A cities, the statutes give the entire
council control over city matters, including the power to control city
finances, to make contracts, to enact ordinances, and to oversee city
personnel. The statutes do not allow an individual councilmember to
independently investigate employees or terminate employment. In the
optional statutory Plan B cities, known as the council-manager plan, the
council determines all matters of policy, and a city manager heads up the
administrative branch with responsibility to the council for the proper
administration of all affairs relating to city.

In charter cities, the charter dictates a councilmember’s role. State law
allows charter cities to adopt any form of government, if it is not
inconsistent with state statutes or the state constitution. In almost all
charter cities, the charter gives authority to the council rather than to
individual councilmembers. However, councilmembers from charter cities
should consult their charters to determine their proper roles.

4/14/2020
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RELEVANT LINKS:

Sovereign v. Dunn, 498
N.W.2d 62 (Minn. Ct. App.
1993) (discussion of
delegations of duties and
inapplicability of open
meeting law based on lack of
decision making authority).

Minn. R. 1250.0400, subd. 2.

Minn. Stat. § 13.43, subd. 2.

See Handbook, Elected
Officials and Council
Structure and Role, Section
I, Mayor.

League of Minnesota Cities Information Memo:
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C. Delegating authority to councilmembers

Could the council, in our liquor store scenario, have delegated some of its
authority to individual councilmembers? It depends, but unlikely based on
the nature of the actions.

Individual councilmembers can perform those duties the council, as a
whole, legally assigns to them. However, a statutory city council cannot
legally delegate any of its discretionary powers, defined by case law as
powers involving the exercise of judgment, like making independent
hiring or firing decisions. Charter cities also likely cannot delegate any
discretionary authority, unless the charter specifically allows the
delegation. Councilmembers should act carefully so as to not overstep
boundaries.

On a related matter, the League often receives calls about whether an
individual councilmember can review an employee’s private personnel
documents. Individuals whose job duties reasonably require access to
private data may, in certain instances, view the data. However, since
individual councilmembers do not have authority over city personnel, they
cannot, as a matter of course, access this private information. The council
could authorize an individual councilmember to view the data, such as in
instances when councilmembers serve on the personnel committee and
need to do so for a review. Keep in mind that state law does classify some
employee information as public, and councilmembers, like any member of
the public, can have access to that information. Cities should work with
their city attorneys to understand what employee data represents public
data and what employee data qualifies as private personnel data.

D. Mayor’s power to investigate or terminate
employees

Like councilmembers, in most cities, a mayor usually does not have
authority to investigate or terminate an employee. Contrary to common
misconceptions, statutory city mayors do not have more decision-making
power than other councilmembers. The mayor serves as the official head
of the city, and he or she presides over council meetings. The mayor in a
statutory city does not break tie votes of the council, with one exception.
Statutory city mayors do have authority to break a tie vote on an
appointment from council to fill a council vacancy. The mayor also has
authority to make some other appointments, such as park board members,
often subject to council approval. As outlined above, the mayor of a
statutory city does not have individual authority over city staff.

4/14/2020
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RELEVANT LINKS:

Minn. Stat. § 412.201.

Jewell v. Bertha, 97 N.W.
424 (Minn. 1903). Plymouth
Foam Products, Inc. v. City
of Becker, 944 F. Supp. 781
(D. Minn. 1996).

Minn. Stat. §§ 412.601 -
JI51.

Similarly, a majority of charter cities have a weak-mayor form of
government, in which the mayor’s powers generally do not exceed those
of other councilmembers. A few charter cities give the mayor limited
additional powers, such as control over the police department. However,
three charter cities—St. Paul, Duluth, and St. Cloud—follow a strong-
mayor format where the mayor has administrative authority over city
matters, including city personnel. Mayors of these cities probably could
investigate and remove employees without council approval. Mayors in
charter cities should review their charters to determine the extent of their
authority over employees.

E. Negotiating employee severance packages

In the liquor store scenario, did the councilmember lawfully negotiate a
severance package? No, individual councilmembers may not
independently negotiate contracts or agreements, such as a severance
package with the liquor store manager. State law provides the “council”
must authorize contracts. Minnesota case law not only states that this
power cannot be delegated, it also prevents a city from being bound by a
contract made by an individual councilmember. Councilmembers from
charter cities should consult their charters, but most charters probably do
not authorize an individual councilmember to execute contracts.

The full council could later ratify the contract. If the council does not
ratify the contract, the individual councilmember potentially could bear the
personal liability for claims raised by the contracting party, such as
detrimental reliance or promissory estoppel. Accordingly, all
councilmembers should make clear to individuals interested in contracting
with the city that the city can only enter into a contract with the vote of
council.

V. Councilmembers and employees in Plan B
cities
Plan B cities have a council-manager form of government. A number of
charter cities also use this structure. Like Standard Plan and Plan A cities,
the council exercises policy-making and legislative authority. However,
for Plan B cities, Minnesota’s statutes grant city managers additional,
administrative duties. For example, the council appoints the manager who,
in turn, appoints and supervises the city staff. Therefore, in a Plan B city,
the city manager makes initial hiring and firing decisions, with later
approval of the council needed still being required. Additionally, regarding
expenditures, a city manager in a Plan B city serves as the city’s
purchasing agent for contracts under $20,000, unless the city council
provides for a lower limit, which provides the city manager some
discretion in spending.

League of Minnesota Cities Information Memo: 4/14/2020
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RELEVANT LINKS:
Handbook, City
Administrative Staff.

Minn. Stat. 412.651.

Minn. Stat. § 466.07.

See Handbook, Liability,
Section II-E, Official
Immunity.

See Handbook, Liability,
Section III-B, Protection
from Defamation.

Minn. Stat. § 13.08.
Minn. Stat. § 13.09.

People often confuse city managers with city administrators, but the
statutes treat these two positions very differently. Minnesota statutes
define the duties of the city manager position and recognize the position as
integral to the Statutory B city. The city administrator position, on the
other hand, is a position created by council, not by statute. The duties of
the administrator vary from city to city, with some administrators also
serving as city clerk. A statutory city council cannot delegate any
discretionary authority to a city administrator. A charter city council may
do so only if the charter allows delegation.

VI. Potential personal liability for
councilmembers

Subject to certain limitations, state law generally requires cities to defend
and indemnify councilmembers (and employees) for lawsuits arising out
of their official duties, as long as the councilmember or employee did not
act in bad faith, malfeasance, or willful neglect of their duties.

The doctrine of official immunity protects public officials from suits based
upon discretionary actions performed in the course of their official duties.
For example, a councilmember, acting in good faith, likely would not have
liability over the question of calling for special assessments. Neither
official immunity nor the statute applies when a councilmember acts with
malice or in bad faith.

In the liquor store manager scenario above, immunity may not protect the
councilmember because she acted outside the scope of her duties.

The liquor store scenario highlights other possible issues, such as
providing a basis for the employee to allege defamation, intrusion upon
seclusion, harassment, retaliation, or data practices violations. For
example, the law states that a defamatory statement is one that is false,
made to a third party, and harms the reputation of the subject. In the
scenario provided, depending on what was said, a councilmember’s
exaggerated rendition of the termination and severance to her friends may
rise to the level of defamation. A councilmember has protection through
immunity from claims of defamation if the councilmember made
statements, in good faith, during a proper occasion and based on probable
cause. Here, none of these factors apply. Also, the councilmember in the
scenario likely disclosed private personnel data in retelling the events
surrounding the termination and severance to her friends, possibly
subjecting the city to civil liability for the disclosure.

League of Minnesota Cities Information Memo: 4/14/2020
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RELEVANT LINKS:

VII. Further Assistance
Research@lmc.org

s If you have questions about the role of an individual councilmember or the
800.925.1122 city council as a whole, you should discuss the matter with your city
attorney. In addition, the League’s Research and Information Services
Department can answer questions about the role of council members in
different types of cities.

League of Minnesota Cities Information Memo: 4/14/2020
Role with It: Individual Versus Council Authority Page 8


mailto:Research@lmc.org

0]
LMC INFORMATION MEMO

LEAGUE
MINNESOTA
CITIES

Official Conflict of Interest

Learn responsibilities of city officials to avoid prohibited personal or financial benefits in contracts,
which public offices may not be held simultaneously by the same person, need to disclose economic
interests, and limits on gifts.

I. Ethical responsibilities of local office in
RELEVANT LINKS: Minnesota

Most Minnesotans can run for and hold elected office at the federal, state, or
local level. Candidates need not pass a civics test, attend mandatory
trainings, obtain a specific degree or certification, or otherwise demonstrate
their fitness. Nevertheless, election or appointment to public office may
impact one’s personal and professional life—perhaps quite significantly.

Some of the most important regulations impacting local governments
address the ethical responsibilities of public office—laws that can apply to
both elected and appointed city officials. Such safeguards exist to:

e Ensure integrity in government.
e Protect the city’s and/or the city residents’ interests.

e Limit the opportunity for officials to benefit (personally or financially)
from public office.

Unfortunately, such regulations also are some of the most misunderstood.
City officials—particularly those new to their positions—need to be aware
of their responsibilities and the types of prohibited conduct. Various
regulations:

Limit an official’s ability to act independently.

Provide the public access to the decision-making process.

Prohibit public officials from accepting gifts.

Prohibit conflicts of interest.

Prohibit officials from holding incompatible offices.

Require public officials to disclose conflicts or economic interests when
they do arise.

This memo examines the ethical responsibilities of local office in
Minnesota.

This material is provided as general information and is not a substitute for legal advice. Consult your attorney for advice concerning specific situations.
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RELEVANT LINKS:

Minn. Const. art. XII, § 3.

Minn. Stat. § 414.01, subd.
la(2).

Popfinder for cities and
townships. Minnesota State
Demographic Center.

Handbook, The Statutory
City.

Handbook, The Home Rule
Charter City.

Minn. Stat. ch. 412.

Minn. Stat. ch. 410.

While this memo focuses on the general principles behind these various
regulations and prohibitions, remember ethical questions often are difficult
to answer. Not all situations fit neatly into current guidelines, so conduct that
is not clearly prohibited still may seem inappropriate. This appearance of
impropriety can damage a councilmember’s image (as well as the city’s
reputation), making it worthy of consideration.

ll. City government in Minnesota

The Minnesota Constitution authorizes the Minnesota Legislature to provide
for the “creation, organization, administration, consolidation, division, and
dissolution of local government units and their functions, for the change of
boundaries thereof, [and] for their elective and appointive officers.” The
form and function of city government, and the powers, duties and limitations
of elected and appointed office, help shape our basic ethical responsibilities.

A. Form and function

Minnesota law considers cities public corporations. The Legislature has
described cities as the type of government that “most efficiently provides
governmental services in areas intensively developed for residential,
commercial, industrial and governmental purposes.” About 82 percent of the
people in Minnesota live in cities, even though cities only cover about 4.9
percent of the state’s land area. Since most Minnesotans live in cities, the
basic goal of city government is to provide services. In many parts of the
state, cities serve as the main governmental entities.

Minnesota has two basic types of cities: statutory cities and home rule
charter cities. The enabling legislation under which each is incorporated
represents the major difference between the two:

e Statutory cities derive many of their powers from Chapter 412 of the
Minnesota statutes.

e Home rule charter cities obtain their powers from a home rule charter.

Statutory and home rule charter cities differ in terms of organization and
powers, not because of any classification of population, area, geographical
location, or other physical features.

B. City council

The elected city council serves as the cornerstone of city government in
Minnesota. The council fashions the policies that determine a community’s
present and future well-being. Because people look to their local
government for leadership, much of the responsibility for community
development falls on the shoulders of city councilmembers.
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RELEVANT LINKS:

Handbook, Elected Officials
and Council Structure and
Role.

Minn. Stat. § 412.191, subd.
2.

Minn. Stat. § 412.191, subd.
4.

Minn. Stat. § 412.111.
Minn. Stat. § 412.201.
Minn. Stat. § 412.241.
Minn. Stat. § 412.111.

Minn. Stat. § 412.221, subd.
32.

Van Cleve v. Wallace, 216

Minn. 500, 13 N.W.2d 467
(1944).

Minn. Stat. § 10A.071, subd.
1(b).

Minn. Stat. § 471.895 subd 2.

Minn. Stat. § 471.895, subd.
1(d).

League of Minnesota Cities Information Memo:
Official Conflict of Interest

The major areas of council authority and responsibility include:

Judging the qualifications and election of its own members.
Setting and interpreting rules of procedure.

Legislating for the city.

Enforcing city ordinances.

Appointing and dismissing administrative personnel.
Transacting city business.

Managing city finances.

Making appointments to boards, commissions, and committees.
Protecting the welfare of the city and its inhabitants.

Providing community leadership.

The city council is a continuing body. New members have no effect on the
body except to change its membership. This means that all ordinances and
resolutions remain in effect until the council alters or rescinds them, or until
they expire through their own terms. At any time, the council can change
any resolution, ordinance, or administrative order, whether or not the
individuals presently on the council are the same members as when the
council originally took action.

Councilmembers fulfill their statutory duties, almost without exception, by
acting as a council as a whole. For example, the council, not individual
councilmembers, supervise administrative officers, formulate policies, and
exercise city powers.

lll. Gifts

State law defines a “gift” as money, property (real or personal), a service, a
loan, the forbearance or forgiveness of debt, or a promise of future
employment, given and received without the giver receiving something of
equal or greater value in return.

A. General prohibition

Elected and appointed “local officials” generally may not receive a gift from
any “interested persons.”

1. Local officials

A “local official” represents any elected or appointed official of a city, or of
an agency, authority, or instrumentality of a city. The gift prohibition clearly
applies to the members of the city council. However, the law does not
further define the term “local official”, making it unclear if the law intends
to cover all city employees, or just certain high-level employees (such as
city managers or administrators) and other appointed officials.

5/8/2023
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RELEVANT LINKS:

Minn. Stat. § 471.895, subd.
1(c).

Minn. Stat. § 471.895, subd.
3.

Since so many individuals can get involved in the decision-making process,
trying to distinguish between city “employees” and “officials” becomes
quite difficult. As a result, the safest course of action is to assume the law
applies to all employees, regardless of their title or job responsibilities.

2. Interested persons

State law defines an “interested person” as a person or representative of a
person or association that has a direct financial interest in a decision that a
local official is authorized to make.

An interested person likely includes anyone who may provide goods or
services to a city such as engineers, attorneys, financial advisers, contractors,
and salespersons. However, virtually every resident or person doing business
in the city could have a direct financial interest in a decision that an official
is authorized to make. These may include:

Special assessments
Property tax levies.
Licenses and permits.
Land use decisions.

If an individual could benefit financially from a decision or recommendation
that a city official would be authorized to make, they might qualify as an
interested person for purposes of the gift law.

B. Exceptions
The gift law allows the following types of gifts:

e Lawful campaign contributions.

e Services to assist an official in the performance of official duties. Such
services can include (but are not limited to) providing advice,
consultation, information, and communication in connection with
legislation and services to constituents.

e Services of insignificant monetary value.

e A plaque or similar memento. Such items are permitted when given in
recognition of individual services in a field of specialty or to a charitable
cause.

e A trinket or memento costing $5 or less.

e Informational material of unexceptional value.

e Food or beverage given at a reception, meal, or meeting. This exception
only applies if the recipient is making a speech or answering questions as
part of a program located away from the recipient’s place of work.

e Gifts between family members. However, the gift may not be given on
behalf of someone who is not a member of the family.
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RELEVANT LINKS:

Minn. Stat. § 465.03.
Kelly v. Campaign Fin. and
Pub. Disclosure Board, 679

N.W.2d 178 (Minn. Ct. App.

2004), rev. denied (Minn.
July 20, 2004).

Minn. Stat. ch. 10A.See
Section VII below, Ethics in
Government Act 1978.

MN Campaign Finance and
Public Disclosure Board:
Lobbyist Handbook.

Minn. R. 7515.0620.

e Gift because of the recipient’s membership in a group. The majority of
this group’s members must not be local officials and an equivalent gift
must be given or offered to the other group members.

e Food or beverages given to national or multi-state conference attendees.
The majority of dues paid to the organization must be paid from public
funds and an equivalent gift must be given or offered to all other
attendees.

C. Gifts to cities

The law prohibits gifts to city officials, not to cities themselves. Cities may
accept gifts of real or personal property and use them in accordance with the
terms prescribed by the donor. A city may not, however, accept gifts for
religious or sectarian purposes. Acceptance of gifts requires a resolution
accepting the gift and the donor’s terms and must receive an affirmative vote
by a two-thirds majority of the members of the council.

D. Metro area cities over 50,000

Metropolitan cities with a population over 50,000 must comply with
additional regulations. Under the Ethics in Government Act, local officials
in these cities also may not receive gifts from “lobbyists,” though similar
exceptions may apply.

The Minnesota Campaign Finance and Public Disclosure Board issues
advisory opinions regarding the lobbyist gift ban. These opinions may be
relevant to any Minnesota city struggling with the application or implication
of a gift ban to a particular situation.

E. Municipal liquor stores

Municipal liquor store employees may not suggest, request, demand, or
accept any gratuity, reward, or promise thereof from any representative of a
manufacturer or wholesaler of alcoholic beverages. Any manager or
employee who violates this provision is guilty of a gross misdemeanor.

IV. Conflicts of interest

Two broad types of conflicts of interest exist that city officials and
municipal bodies may encounter: those involving contractual decisions, and
those involving non-contractual decisions.
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RELEVANT LINKS:

Minn. Stat. § 471.87.

A.G. Op. 470 (June 9, 1967).

A.G. Op. 90-E-5 (Nov. 13,
1969).

A.G. Op. 90e-6 (June 15,
1988).

A.G. Op. 90e-6 (June 15,
1988).

Minn. Stat. § 412.311.

See Section IV-A-2 below,
Exceptions and procedures
Singewald v. Minneapolis
Gas Co., 274 Minn. 556, 142
N.W.2d 739 (1966).

A.G. Op. 90a-1 (Oct. 7,
1976).

Handbook, The Home Rule
Charter City.

Minn. Stat. § 471.881.

A. Contractual Situations

1. General prohibition

A public officer, who has authority to take part in making any sale, lease, or
contract in their official capacity, shall not voluntarily have a personal
financial interest in that sale, lease, or contract or personally benefit
financially from it. The term “public officer” certainly includes mayors,
councilmembers, or other elected officials. It also may include appointed
officers and employees who have influence over the decision-making
process.

The attorney general has advised that the conflict of interest law applies to
any councilmember ‘“authorized to take part in any manner” in the making of
the contract. Simply abstaining from voting on the contract is not sufficient.
The attorney general reasoned that if the Legislature had only wanted to
prohibit interested officers from voting on the contract, it would not have
used the word “authorized.” The existence of such an interest is the decisive
factor to determine if a conflict exists, regardless of whether official
influence is used to gain the contract.

A literal reading of the statute might suggest that it only applies to city
officers who enter into contracts on behalf of the city. However, the attorney
general has given the statute a broader interpretation, which could affect
more officials than just those directly involved in the decision-making
process. As a result, cities may want to take a conservative approach
regarding contracts with any city official.

a. Statutory cities

Statutory cities must consider an additional restriction. No member of a
statutory city council may have a direct or indirect interest in any contract
the council makes (notwithstanding the limited exceptions discussed below).
This restriction may affect some contractual situations not covered by the
general prohibition. For example, even though the actual contract is not with
a councilmember, the fact that they have an indirect interest in it could be an
issue.

b. Home rule charter cities

Many home rule charters contain provisions that address conflicts of interest
in contracts as well. Some charters go beyond the statute to prevent all city
officers and employees from having an interest in a city contract, whether or
not the individual has a role in the process. Because charter provisions vary
from city to city, this memo does not discuss them in any detail.
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RELEVANT LINKS:

Minn. Stat. § 471.88.

1989 St. Improvement
Program v. Denmark Twp.,
483 N.W.2d 508 (Minn. Ct.
App. 1992).

Minn. Stat. § 471.88, subd. 2.

Minn. Stat. ch. 118A.

However, the exceptions listed below apply to all cities, regardless of any
other statute or city charter provision to the contrary.

2. Exceptions and procedures

Several important exceptions exist that apply to all cities. In these
circumstances, a city may move forward with the matter if the interested
officer discloses their interest at the earliest stage and abstains from voting
or deliberating on any contract in which they have an interest.

Generally, this exception only applies when a unanimous vote of the
remaining councilmembers approves the contract. However, additional
requirements or conditions, as discussed below, relate to the applicability of
the exceptions.

A 1992 decision by the Minnesota Court of Appeals suggests that interested
officers should abstain from voting, even when not expressly required to do
so under the law. In that case, a township was challenged because an
improvement project had not received the required four-fifths majority vote
of the town board (two members whose properties would be assessed
abstained). The court said the two interested board members were correct to
abstain since their interests disqualified them from voting. As a result, the
remaining three board members’ unanimous vote was sufficient.

A city council may enter into the following contracts if the proper procedure
is followed, notwithstanding that the contract may impact the interests of
one of its officers.

a. Bank or savings association

The city council may designate a bank or savings association that a city
officer has an interest in as an authorized depository for public funds and as
a source of borrowing. No restriction applies to the designation of a
depository or the deposit of public funds if the funds are protected in
accordance with state law.

Procedure:

e The officer discloses their interest in the bank or savings association
(this should occur when the bank or savings association is first
designated or when the official is first elected or appointed, whichever is
later). The disclosure is recorded in the meeting minutes and serves as
notice of such interest for each successive transaction.

e The interested officer abstains from voting on the matter.

e The council approves the designation by unanimous vote.
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RELEVANT LINKS:

Minn. Stat. § 471.88, subd. 3.
Minn. Stat. § 331A.04.

LMC information memo,
Newspaper Publication.

Minn. Stat. § 471.88, subd. 4.

Minn. Stat. § 471.88, subd. 5.
Minn. Stat. § 471.345.
Minn. Stat. § 412.311.

Minn. Stat. § 471.88, subd. 5.
LMC information memo,
Competitive Bidding
Requirements in Cities.

Minn. Stat. § 471.89, subd. 2.
See Contracting with a City
Official, LMC Model
Resolution.

b. Official newspaper

The city council may designate as the official newspaper (or publish official
matters in) a newspaper in which a city officer has an interest.

However, this exception only applies if the interested officer’s newspaper is
the only qualified newspaper available per statutory or charter requirements.

Procedure:

e The interested officer abstains from voting on the matter.
e The council approves the designation by unanimous vote.

c. Cooperative association

A city may enter into a contract with a cooperative association of which the
city officer serves as a shareholder or stockholder. This exception does not
apply if the interested city officer is an officer or manager of the association.

Procedure:

e The interested officer abstains from voting on the matter.
e The council approves the designation by unanimous vote.

d. Competitive bidding not required

A city may contract with a city officer when competitive bidding is not
required by law. The municipal contracting act generally requires cities to go

out for bid on the following types of contracts if they are estimated to exceed
$175,000:

e Sale, purchase, or rental of supplies, materials, or equipment.
e Construction, alteration, repair, or maintenance of property.

This exception appears to apply to contracts that do not have to be
competitively bid, such as contracts for professional services or
employment. A city may need to seek a legal opinion if unsure whether this
exception applies to a particular situation.

Procedure:

e The interested officer abstains from voting on the matter.

e The council approves the contract by unanimous vote.

e The council passes a resolution setting out the essential facts, such as the
nature of the officer’s interest and the item or service to be provided and
stating that the contract price is as low as (or lower than) could be found
elsewhere.
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RELEVANT LINKS:

Minn. Stat. § 471.89, subd. 3.
See Affidavit of Official
Interest in Claim, LMC
Model Form.

Minn. Stat. § 471.89, subd. 2.
Minn. Stat. § 365.37. subd 4.
Minn. Stat. § 415.01, subd. 2.
See Ratifying an Emergency
Contract, LMC Model
Resolution. Handbook,
Expenditures, Purchasing,
and Contracts.

Minn. Stat. § 471.88, subd. 6.

A.G. Op. 358-E-4 (Jan. 19,
1965).

A.G. Op. 90-E (Apr. 17,
1978).

See, Section V below,
Compatibility of offices.

Minn. Stat. § 471.88, subd.
6a.
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e Before a claim is paid, the interested officer must file an affidavit with
the clerk that contains:

The name and office of the interested officer.

An itemization of the commodity or services furnished.

The contract price.

The reasonable value.

The interest of the officer in the contract.

A declaration that the contract price is as low as or lower than could

be obtained from other sources.

¢ In an emergency where the contract cannot be authorized in advance,
payment must be authorized by resolution describing the emergency.

e. Volunteer fire department

Cities may contract with a volunteer fire department for the payment of
compensation or retirement benefits to its members.

Confusion has arisen as to whether this exception applies to both municipal
and independently operated fire departments. A literal reading of the statute
suggests it applies only to actual contracts. Since cities do not usually
contract with a municipal fire department, there is a possibility this
exception may only apply to contracts with independent fire departments.
However, the attorney general has issued opinions that imply that the
exception can apply to both kinds of fire departments.

A councilmember interested in serving the city in multiple positions (for
example, plowing streets or serving on the volunteer fire department) should
also consider the compatibility of the functions and responsibilities of those
positions.

Procedure:

e The interested officer abstains from voting on the matter.
e The council approves the contract by unanimous vote.

f. Volunteer ambulance service

Cities may contract with a volunteer ambulance service for the payment of
compensation or retirement benefits to its members. This provision is similar
to the volunteer fire department exception.

Procedure:

e The interested officer abstains from voting on the matter.
e The council approves the contract by unanimous vote.
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RELEVANT LINKS:

Minn. Stat. § 471.88, subd. 7.

Minn. Stat. § 471.88, subds.
9, 10.

See, Section VII-C-2-d
below, HRAs and EDAs.

Minn. Stat. § 471.88, subd.
11.

Minn. Stat. § 471.88, subd.
12.

dg. Municipal band

Cities may contract with a municipal band for the payment of compensation
to its members.

Procedure:

e The interested officer abstains from voting on the matter.
e The council approves the contract by unanimous vote.

h. EDAs and port authorities

An economic development authority (EDA), port authority, or seaway port
authority may contract with firms engaged in the business of importing,
exporting, or general trade that employ one of its commissioners.

Procedure:

e The interested commissioner abstains from voting on the matter.

e The authority approves the contract by unanimous vote.

e The commissioner does not take part in the determination (except to
testify) and abstains from any vote that set any rates affecting shippers or
users of the terminal facility.

i. Bank loans or trust services

Banks that employ a public housing, port authority, or EDA commissioner
may provide loans or trust services to property affected by that authority.

Procedure:

e The commissioner discloses the nature of those loans or trust services of
which they have personal knowledge.

e The disclosure is recorded in the meeting minutes.

e The interested commissioner abstains from voting on the matter.

e The authority approves the contract by unanimous vote.

Construction materials or services (cities with a
population of 1,000 or less)

S
[

A city with a population of 1,000 or less (according to the last federal
census) may contract with one of its officers for construction materials
and/or services through a sealed bid process.

Procedure:

e The interested officer abstains from voting on the contact.
e The council approves the contract by unanimous vote.
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RELEVANT LINKS:

Minn. Stat. § 471.88, subd.

13.

Minn. Stat. § 471.88, subd.

14.

Minn. Stat. § 471.88, subd.

15.

Minn. Stat. § 471.88, subd.

17.

k. Rent

Cities may rent space in a public facility to a public officer at a rate equal to
that paid by other members of the public.

Procedure:

e The interested officer abstains from voting on the matter.
e The council approves the contract by unanimous vote.

. Local development organizations

City officers may apply for a loan or grant administered by a local
development organization. A “local development organization” is defined to
include housing and redevelopment authorities (HRAs), EDAs, community
action programs, port authorities, and private consultants.

Procedure:

The interested officer discloses that they have applied for a grant.
That interest is recorded in the official meeting minutes.

The interested officer abstains from voting on the matter.

The local development organization approves the application by
unanimous vote.

m. Franchise agreements

When a city enters into a franchise agreement or contract for utility services
to the city, a councilmember who is an employee of the utility may continue
to serve on the council during the term of the franchise or contract.

Procedure:

e The interested officer abstains from voting on any franchise matters.

e The reason for the interested councilmember’s abstention is recorded in
the meeting minutes.

e The council approves the franchise agreement by unanimous vote.

n. State or federal grant programs

Cities may apply for and accept state or federal grants (housing, community,
or economic development) which may benefit a public officer.

Procedure:

e The interested officer abstains from voting on matters related to the
grant.
e The governing body accepts the grant by unanimous vote.
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RELEVANT LINKS:

Minn. Stat. § 471.88, subd.
18.

Community Development
Block Grant (CDBG).

Minn. Stat. § 471.88, subd.
19.

A.G. Op. 90a-1 (Apr. 14,
1960).

A.G. Op. 90-E-5 (Aug. 30,
1949).

A.G. Op. 90e-1 (May 12,
1976).

Minn. Stat. § 471.88.

A.G. Op. 90a-1 (May 16,
1952).
A.G. Op. 90b (Aug. 8, 1969).

o. Loans or grants—St. Louis County

A public officer may participate in a loan or grant program administered by
the city with community development block grant funds or federal economic
development administration funds. This exception applies only to cities in
St. Louis County with a population of 5,000 or less.

Procedure:

e The public officer discloses that they have applied for the funds.
e The disclosure is recorded within the official meeting minutes.

e The interested officer abstains from voting on the application.

e The governing body approves the application by unanimous vote.

p- HRA officer loan

HRA officers may participate in a loan or grant program administered by the
HRA utilizing state or federal funds.

Procedure:

e The public officer discloses that they have applied for the funds.
e The disclosure is recorded within the official meeting minutes.

e The public officer must abstain from voting on the application.

e The governing body approves the application by unanimous vote.

3. Application

The statutes apply to all kinds of contracts (formal or informal, written or
unwritten) for goods and services. The statute applies not only when the city
is the buyer, but also when the city is the seller. Generally, it seems the law
intends to prohibit a contract with a public official who has had the
opportunity to influence the terms of the contract or the decision of the
governing body. Even when a contract is allowed under one of the
exceptions (such as for contracts for which bids are not required by law),
councils should proceed with caution.

a. Business interests and employment

The attorney general has advised that a councilmember who holds stock in a
corporation that contracts with the city has an unlawful interest and that a
councilmember who acts as a subcontractor on a contract also has an
unlawful interest.

The attorney general has also advised that a member of a governing body
that receives a percentage of the money earned by a construction company
for jobs done under a contract with it has an unlawful interest.
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RELEVANT LINKS:

Singewald v. Minneapolis
Gas Co., 274 Minn. 556, 142
N.W.2d 739 (1966).

A.G. Op. 90-E-5 (Nov. 13,
1969).

A.G. Op. 90a-1 (Oct. 7,
1976).

A.G. Op. 90e-1 (May 12,
1976).
A.G. Op. 90E-1 (Dec. 6,
1955).

A.G. Op. 90a-1 (Mar. 30,
1961).

A.G. Op.90a-1 (Apr. 15,
1975).

The Minnesota Supreme Court has held that employment by a company with
which the city contracts may give a councilmember an indirect interest in the
contract. However, the attorney general has advised that if a councilmember
is an employee of the contracting firm and their salary is not affected by the
contract, then the council may make the determination that no personal
financial interest exists.

The attorney general further has stated that city councils may need to
consider factors, other than employment, to determine the presence of a
prohibited interest. The attorney general concluded that a council may
contract with the employer if:

e The councilmember has no ownership interest in the firm.

e The councilmember is neither an officer nor a director.

e The councilmember is compensated with a salary or on an hourly wage
basis and receives no commissions, bonus or other remuneration.

e The councilmember is not involved in supervising the performance of
the contract for the employer and has no other interest in the contract.

The law prohibits making a contract with any public official who has had the
opportunity to influence its terms. The attorney general has advised that a
former councilmember could not be a subcontractor on a municipal hospital
contract if they were a councilmember when the prime contract was
awarded.

More difficult questions can arise when a councilmember takes office after a
city has entered into a contract. The assumption of office by someone with a
personal financial interest in an already existing contract raises concerns
about possible conflicts of interest during the performance of the contract.

In one case, the attorney general advised that a councilmember was eligible
for office and entitled to commissions on insurance premiums payable by
the city on an insurance contract entered into before the person became a
councilmember.

In an informal letter opinion, the attorney general said the director of a
malting company could assume office as a councilmember even though the
city had entered into a 20-year contract with the company to allow it to use
the city’s sewage disposal plant. The contract also fixed rates for service
subject to negotiation of new rates under certain circumstances. The attorney
general said the councilmember could continue to serve as long as no new
negotiations were required.

However, the city and the company could not enter into a new agreement as
long as the interested councilmember held office.

Individuals faced with a possible conflict of interests should seek legal
advice.
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b. Elected officials and city employment

The League often receives questions about whether an elected city official
can also be employed by the city. The exception to the conflict of interest
law, which allows the city to enter into a contract with an interested official
when the contract is not required to be competitively bid, appears to allow a
city, in certain situations, to hire an elected official as an employee, since
both contracts for professional services and employment need not be
competitively bid.

However, cities must consider several issues to determine the permissibility
of hiring an elected official based on the specific facts of the situation.

(1) Full-time employment

Neither the mayor nor any city councilmember may be a “full-time,
permanent” city employee. The city’s employment policy should define full-
time, permanent employee.

(2) Part-time employment

For part-time employment, the city must analyze the compatibility of the
two positions. If the positions are incompatible, an individual may not serve
in both positions at the same time.

c. Contracts with family members

The conflict of interest laws does not directly address conflicts that may
arise out of family relationships. The courts of other states generally have
held that family relationship alone has no disqualifying effect on the making
of a contract and that proof that a councilmember has a financial interest in
the contract must exist. Non-contractual situations are similar.

Under existing law, spouses are responsible for each other’s necessities. A
contract with the councilmember’s spouse in a statutory city may violate the
law if the councilmember has a direct or indirect interest in it. The attorney
general has construed the law broadly to hold such contracts invalid. If the
money earned under the contract is used to support the family, the
councilmember derives some benefit. In this type of situation, the attorney
general has held that there is an indirect interest in the contract.

However, in more recent opinions, the attorney general has taken the
position that each case turns on its individual facts. If a spouse who contracts
with the city uses the earnings from the contract individually and not to
support the family, the contract probably would not be invalid simply
because the spouse is a councilmember.
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In the alternative, if the facts show otherwise, the legality of the contract
may be in doubt. In short, the mere fact of the relationship does not affect
the validity of the contract.

Also, the Minnesota Human Rights Act prohibits discrimination in
employment based upon marital status. As a result, making inquiries into the
marital status of employees or applicants for city positions is not
recommended.

d. Sale of city property

State law generally prohibits officers and employees of the state or its
subdivisions from selling government-owned property to another officer or
employee of the state or its subdivisions.

This does not apply to the sale of items acquired or produced for sale to the
general public in the ordinary course of business. In addition, the law allows
government employees and officers to sell public property if the sale falls
within the scope of their duties.

Property no longer needed for public purposes may be sold to an employee
(but not an officer) if the following conditions exist:

e There has been reasonable public notice.

e The property is sold by public auction or sealed bid.

e The employee who buys the property was not directly involved in the
auction or sealed response process.

The attorney general has also concluded that cities may not contract to
purchase land from or sell land to their city council members.

4. Violations

A determination that a public officer violated the conflict of interest law may
result in a gross misdemeanor, fines up to $3,000, and imprisonment for up
to one year. Any contract made in violation of the conflict of interest law is
generally void. Public officers, who knowingly authorize a prohibited
contract, even though they do not receive personal benefit from it, may be
subject to criminal penalties as well.

When a city enters into a contract that is beyond the city’s powers, the city
generally will have no liability for the contract. Even when the contract falls
within the city’s powers, any contract made in violation of the unlawful
interest statutes generally is void.
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Officers § 246.

For contracts deemed illegal, a city may not have authority to follow through
on the performance of that illegal contract. If a contract is invalid and does
not fall under the cited exceptions, it does not matter that the interested
councilmember did not vote or participate in the discussion. Likewise, it
does not matter that the interested councilmember’s vote was not needed for
the council’s approval of the contract. Even if the councilmember acted in
good faith and the contract appears fair and reasonable, the contract
generally is void if it violates a conflict of interest.

When the city enters into a prohibited contract with an interested
councilmember, the councilmember may not recover on the contract nor
recover the value on the basis of an implied contract. If a councilmember
already has received payment, restitution to the city can be compelled. For
example, if the mayor is paid for services to the city under an illegal
contract, a taxpayer could sue to recover the money for the city. It does not
matter that the mayor was not present at the meeting at which the agreement
for compensation was adopted.

If a councilmember has unlawfully sold goods to the city and the goods can
be returned, a court probably will order the goods returned and prohibit any
payment for them. For example, when the city purchased a lot from a
councilmember, but a building has yet to be built on it, or if supplies, such as
lumber, have been bought and not yet used. However, if the goods cannot be
returned, the city did not exceed its powers to contract for those goods and
no fraud or collusion in the transaction had occurred, the court will
determine the reasonable value of the property and permit payment on the
basis of the value received.

In case of doubt, the city may want to just assume it cannot contract with
one of its officers. If the contract is necessary, a legal opinion or court ruling
should be secured before proceeding.

B. Non-contractual situations

While the laws discussed previously relate only to contracts with interested
officials, courts throughout the country, including the Minnesota Supreme
Court, have followed similar principles in non-contractual situations. Any
city official who has a personal financial interest in an official non-
contractual action generally cannot participate in the action.

This especially holds true when the matter concerns the member’s character,
conduct, or right to hold office. Conflicts can also arise when the official’s
own personal interest is so distinct from the public interest that the member
cannot fairly represent the public interest.
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In general, when an act of a council represents quasi-judicial decision, no
member who has a personal interest may take part. Some would argue that
the member’s participation makes the decision voidable, even if their vote
was not necessary. The bias of one councilmember could make a city
council’s decision arbitrary.

When a disqualifying personal interest exists, however, the action is not
necessarily void. In contrast to the rules regarding conflict of interest in
contract situations, the official action may remain valid if the required
number of non-interested council members approved the action.

1. Disqualifying interest—factors

The Minnesota Supreme Court has utilized several factors when determining
whether a disqualifying interest exists:

The nature of the decision.

The nature of the financial interest.

The number of interested officials.

The need for the interested officials to make the decision.
Other means available, such as the opportunity for review.

Courts consider these factors in light of the conflict in issue.

When an administrative body has a duty to act on a matter and is the only
entity capable of acting, the fact that members may have had a personal
interest in the result may not disqualify them from performing their duties.

For example, courts consider whether other checks and balances exist to
ensure city officials will not act arbitrarily or in furtherance of self-interests.
In one case, the court took into account the fact that a decision by a board of
managers could be appealed to the state water resources board. In another
case, the court said that the ability to appeal to the district court would
adequately protect owners from any possible prejudice.

2. Common concerns

a. Self-judgment

On the theory that no person should serve as the judge of their own case,
courts have generally held that an officer may not participate in proceedings
where they are the subject. As a result, councilmembers probably should not
participate in a decision involving their own possible offense. For example,
determination of a councilmember’s residency may represent one such issue
from which an interested officer should abstain.
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b. Self-appointment

Generally, city officials may not appoint a councilmember to fill a vacancy
in a different elected position, even if the councilmember resigns from their
existing position before the new appointment is made. However,
councilmembers may be appointed mayor or clerk, but may not vote on their
appointment. For example, this prohibits the mayor and a councilmember
“switching” positions because they want to do so.

Resigning city councilmembers shall not participate in a vote to choose a
person to replace the resigning member.

For appointments to non-elective positions, the general rule is that an official
has a conflict in terms of self-interest. This conflict disqualifies the official
from participating in the decision to appoint themself. Appointing one
council member to serve in two positions simultaneously triggers analysis of
compatibility of the two offices or positions.

c. Council compensation

State law authorizes a council of any second, third, or fourth-class city in
Minnesota to set its own salary and the salary of the mayor by ordinance.
However, increases in salary cannot begin until after the next regular city
election.

Since every councilmember has a personal interest in their compensation,
the need for interested officials to make the decision is unavoidable in this
situation.

A special situation exists for setting the clerk’s salary in a Standard Plan
statutory city. In these cities, the clerk is elected and is thus a voting member
of the council. While the other councilmembers may vote on the clerk’s
compensation without any disqualifying self-interests, it is probably best for
the clerk not to vote on their own salary.

d. Family connections

In an informal letter opinion, the attorney general has advised that a
councilmember was not disqualified from voting on a rezoning because his
father owned legal title to the tract in question. The attorney general has
further stated that a prohibited interest does not necessarily arise when the
spouse of a city employee is elected mayor.

The opinion carefully avoids any statement about future action of the
council on the existing employment relationship. Further, the court has
stated that no conflict existed from a councilmember’s brother’s law firm
representing the applicant for a preliminary plat.
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The Minnesota Human Rights Act prohibits discrimination in employment
based upon marital status. Making inquiries into the marital status of
employees or applicants for city positions is not recommended.

e. Business connections

Business interests can also create conflicts—even if no personal financial
interest arises under the general law. In one situation, the attorney general
advised that a housing authority commissioner had a conflict when—as a
foreman—he would aid his employer, a contractor, in making a bid to the
housing authority.

In a different opinion, the attorney general found that a mayor or
councilmember would not be disqualified from office because they were an
employee of a nonprofit corporation that provided public access cable
service to the city, but the official must abstain from participating in any
related actions.

f. Land use

Since a city council must deal with land matters within its jurisdiction, it is
almost inevitable that such decisions will affect property owned or used by
one of its members.

(1) Property ownership

Whether or not property ownership disqualifies a councilmember from
participating in a land use decision will depend (to some extent) on the
nature of the decision and the numbers of persons or properties affected.

At one extreme is adoption of a new zoning ordinance (or a comprehensive
revision of an existing ordinance) that may impact all property in the city. In
this situation, the councilmember’s interest is not personal, and they should
be able to participate. If this was not allowed, such ordinances might never
be adopted.

At the other extreme is the application for a zoning variance or special use
permit that only applies to a councilmember’s property. Such a specific,
personal interest would likely disqualify the member from participating in
the proceedings. However, the councilmember should still be able to submit
the required application to the city.

Between these two extremes lie those proceedings affecting some lots or
parcels, one of which a councilmember owns. Such situations raise questions
of fact on whether the councilmember should not vote. In such
circumstances, the council must decide whether the member should be
disqualified—a decision which is subject to review in the courts if
challenged.
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In many situations where the right to vote is questioned, an interested
councilmember will refrain from participating in order to avoid the
“appearance” of impropriety.

(2) Bias

Personal bias can also create concern. In one case, a biased councilmember
voting on a land use matter made the council’s decision arbitrary. As a
result, the court found the city violated the property buyer’s due process
rights and returned the matter for a new hearing—one where the biased
councilmember would not participate.

(3) Local improvements and special assessments

A councilmember owning land to be benefited by a local improvement is
probably not prohibited from petitioning for the improvement, voting to
undertake it, or voting to adopt the resulting special assessment. Although
one Minnesota decision found an interested county board member’s
participation on a county ditch proceeding inappropriate, a subsequent case
found otherwise.

The ditch case involved a proposed county ditch that bypassed a county
board member’s property. Although the board member participated in
preliminary proceedings, he did not attend the final hearing. The court
vacated the county board’s order establishing the proposed ditch since the
preliminary proceedings may have had a substantial effect on later actions
taken at the final hearing. The court said the board member should not have
participated in any of the proceedings regarding the project.

The court in the second case found no disqualifying conflict of interest when
four of the five managers of a watershed district owned land that would
benefit from a proposed watershed district improvement project. The court
recognized the situation was similar to those where members of a city
council assess lands owned by them for local improvements. As a result, the
court found this potential conflict of interest did not disqualify the district
board members from participating in the improvement proceedings.

It is possible a councilmember’s property ownership might result in a more
favorable treatment of that property in an assessment project. If that
happened, the assessment might be challenged for arbitrariness and set
aside—whether or not the councilmember participated in the proceedings.

(4) Zoning

The attorney general has advised that a council is not prevented from
rezoning property owned by a councilmember (or property owned by their
client). However, the councilmember may not participate in those
proceedings.
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In an earlier opinion, the attorney general said it was a question of fact
whether a town board member had a disqualifying interest for having sold
land that was the subject of rezoning. However, the attorney general
appeared to assume that if the board member had a sufficient interest in the
land, the member would be disqualified from voting on the rezoning.

(5) Condemnation

While a councilmember’s ownership interest in land subject to
condemnation seems to preclude participation in any council actions
regarding the property, Minnesota courts have not ruled directly on this
question. However, the Minnesota Supreme Court did not disqualify a
county board member from participating in condemnation proceedings to
establish a highway even though the board member owned land adjoining
the proposed highway. The court suggested the decision might have been
different if the owner had been entitled to damages if the highway had gone
through his property.

(6) Renewal and redevelopment

An interest in property subject to urban renewal may trigger disqualification.
However, when the property sits within a larger urban renewal program, but
not in the project area subject to the decision, it is arguable the
councilmember would not be disqualified from voting. Since there have
been no Minnesota cases addressing this issue, councilmembers with these
types of interests may wish to abstain from voting and seek an opinion from
the city attorney regarding the appropriateness of their participation.

(7) Church affiliation

The Minnesota Court of Appeals did not block a city’s zoning action based
on the participation by a zoning board member on a zoning variance
requested by that member’s church. The court found the nature of the
financial interest could not have influenced the voting board member.

The person’s membership in the church, without evidence of a closer
connection, did not sufficiently create a direct interest in the outcome to
justify setting aside the board’s zoning action.

g. Streets

(1) Acquisition

As previously noted, the Minnesota Supreme Court has held that a county
board member who owned land adjoining a proposed county highway did
not have a disqualifying interest preventing him from voting on the
establishment of the highway.
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The board member’s interest was similar to that of the rest of the public and
differed only in degree. A different decision may have been reached,
however, had the highway gone through the commissioner’s land.

The Minnesota Supreme Court also refused to disqualify a town board
supervisor that asked a landowner to circulate a petition for a road. The court
reasoned that the decision to establish a town road is, by its very nature, of
interest to all local citizens, including board members who may be in the
best position to know the need for a road. The court also stated that the
ability of affected property owners to appeal to the district court would
adequately protect them from any possible prejudice.

(2) Vacation

Arguably, a street vacation does not differ significantly from the
establishment of a street, which, as stated, the court has found abutting
owners not to have a disqualifying interest.

However, the attorney general may disagree since it advised that a
councilmember who had an interest in property abutting a street proposed
for vacation could not participate in the vacation proceedings.

h. Licenses and permits

When a councilmember applies for a license or a permit that requires council
approval, the member’s personal (often financial) interest should prevent
their participation in the decision-making process.

In some situations, a councilmember may have a possible conflict of interest
even when they are not the licensee. The attorney general said that a
councilmember who was a part-time employee of a licensee could not vote
on reducing the liquor license fee if it could be shown that the
councilmember had a personal interest. For example, if the fee reduction
would affect the councilmember’s compensation or continued employment,
they would have a personal financial interest in the decision.

However, whether an individual’s personal interest is sufficient to disqualify
them from voting on the decision represents a question involving specific
facts that must be determined on a case-by-case basis.

In a similar case, the Minnesota Supreme Court held that a town board
member who owned property across from a bar could not vote on the license
renewal. The town board member stated his property had been devalued by
$100,000 since the bar opened, and he was elected to the board based largely
on his opposition to the bar. The court stated, “A more direct, admitted,
financial interest is hard to imagine.”
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A state rule prohibits a councilmember from voting on a liquor license for a
spouse or relative. The rule does not define who is included as a “relative,”
so cities should consult with their city attorney for guidance in specific
situations.

3. Consequences

Courts may uphold actions taken where a councilmember with a
disqualifying interest participated if the result would have been the same
without the interested official’s vote. For example, the Minnesota Supreme
Court considered a decision by a three-member civil service commission to
terminate a police officer for failing to pay his financial debts. The court
held that it would have been a “better practice” for the commission member
who had been a creditor of the officer to disqualify himself and abstain from
voting; however, that commission member’s participation in a unanimous
decision did not invalidate the commission’s decision.

Councilmembers who have a disqualifying interest in a matter generally are
excluded when counting the number of councilmembers necessary for a
quorum, or for the number necessary to approve an action by a four-fifths
vote, such as approving a special assessment.

C. Recommendation

City officials concerned about conflicts of interest in contractual or non-
contractual situations should:

Consult the city attorney.

Disclose the interest as early as possible (orally and in writing).

Not attempt to influence others.

Not participate in any discussions (when possible, leave the room when
the governing body is discussing the matter).

Follow the statutory procedures provided for the contracting exceptions.
e Abstain from voting or taking any other official actions unless the city
attorney determines that there is no prohibited conflict of interest.

V. Compatibility of offices

Whether a city official can also serve the city or other government entity in
some other capacity gets quite complicated. State law does provide some
guidance on incompatible positions; however, in general, state law does not
prevent a person from holding two or more governmental positions.
However, keep in mind, without specific statutory authority, government
officials cannot hold more than one position if the functions of those two
positions are incompatible or if the jobs create a conflict between two
different public interests.
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The common-law doctrine of incompatibility provides some insight into
what constitutes functions of two inconsistent offices. However, no clear
definition of what constitutes an “office” for the purpose of this law exists.
Certainly, it would include all elected offices.

However, it seems that the term “office” could also include appointed
offices such as city administrators, managers, and police chiefs. Generally,
an office has greater responsibility, importance, and independence than mere
city employment.

A. Public employment

1. Federal employees

Federal employees generally cannot run in local partisan elections. An
election is considered “partisan” if candidates are elected as representing
political parties.

2. State employees

State employees generally can run for and hold local elected office as long
as no conflict exists with their regular state employment. The commissioner
of the department of management and budget will determine whether a
conflict exists.

3. City employment

Neither the mayor nor any city councilmember may also work as a “full-
time, permanent” city employee. The city’s employment policy defines full-
time, permanent employment.

For “part-time” positions, it must be determined if the elements or
responsibilities of the two positions are incompatible with one another. If the
two positions are incompatible, an individual may not serve in both positions
at the same time.

B. Incompatible offices—elements

Offices are generally incompatible when a specific statute or charter
provision:

e States that one person may not hold two or more specific positions.
e Requires that the officer may not take another position.
e Requires that the officer devote to the position full-time.

In addition, positions may be determined incompatible with one another.
This typically occurs when the holder of one position (or the group or board
of which the person is a member):
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e Hires or appoints the other.

e Sets the salary for the other.

e Performs functions that are inconsistent with the other, for example, a
person cannot supervise or evaluate themself.

e Approves the official or fidelity bond of the other.

C. Specific offices

It is important to remember that incompatibility often depends on the nature
of the offices and their relationship to one another. So, while offices may
have been determined to be incompatible in the past, a different conclusion
could be reached based on current relationships or responsibilities. A city
official who is considering seeking an additional office should obtain a legal
opinion from the city attorney on the compatibility of the two offices.

1. Compatible offices

The following offices are compatible pursuant to state statute:

e C(City charter commission member and any elective or appointed office
other than judicial (however, the city charter may specifically exclude
councilmembers from serving on the charter commission).

e City councilmember and HRA commissioner.

e City councilmember and EDA commissioner.

e C(ity attorney and county attorney (in counties with a population under
12,000).

In addition, the attorney general has found the following offices compatible:

City mayor and county treasurer.

City mayor and court administrator.

City attorney and assistant county attorney.

City councilmember and officer of nonprofit, public-access cable service
provider.

2. Incompatible offices

State statute lists the following offices as incompatible:

e Firefighter’s civil service commission member and any other office or
employment under the city, the United States, or any of the state’s
political subdivisions.

e City councilmember and county assessor.

e (City mayor and county assessor.

In addition, the attorney general has found the following offices
incompatible:
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Mayor and city councilmember.

Councilmember and city attorney.

Councilmember and city treasurer.

City attorney and city treasurer.

Mayor and school board member.

Councilmember and school board member.
Councilmember and school board treasurer.

City councilmember and county assessor.
Councilmember and municipal liquor store manager.

3. Fire departments

City officials often ask if a member of the city fire department—perhaps the
chief or another officer—can also serve on the city council.

Unfortunately, that question is not easy to answer.

In 1965, the attorney general advised that a councilmember could also serve
as a member of a volunteer city fire department under the exception to the
conflict of interest law that permits contracts with a volunteer fire
department for payment of compensation or retirement benefits. But in a
later opinion, the attorney general advised that the fire chief of a municipal
fire department automatically vacate the office of fire chief when they
accepted a seat on the city council. This opinion did not mention the
exception listed in the conflict of interest law or the 1965 opinion.

In 1978, the attorney general considered the issue again and advised that the
exception to the conflict of interest law allows a councilmember to be a
member of an independent volunteer fire department when a contract for
compensation or retirement benefits is negotiated, as long as the procedural
requirements for the exception are followed. The attorney general also
explained that the reason for the different results in the two earlier opinions
was because the 1965 opinion involved a fire department member who was
not an officer and the 1971 opinion involved a fire department member who
was the fire chief.

In 1997, the Minnesota Legislature attempted to clarify the issue by allowing
one person to hold the position of statutory city mayor and fire chief of an
independent, nonprofit firefighting corporation that serves the city. Although
the statute is specifically for statutory cities, home rule charter cities may be
able rely upon the statute it if their charters are silent on the matter.
Basically, the mayor and fire chief positions are not incompatible as long as:

e The mayor does not appoint the fire chief.
e The mayor does not set the salary or the benefits of the fire chief.
e Neither office performs functions that are inconsistent with the other.
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e Neither office contracts with the other in their official capacity.
e The mayor does not approve the fidelity bond of the fire chief.

The statute remains unclear on several points, however. It does not address
council positions other than the mayor. It also appears to be limited to
independent, nonprofit fire departments, so city departments (whether
volunteer or salaried) are not addressed. And although it outlines general
criteria under which there will not be incompatibilities, ambiguity still exists
regarding what functions would be considered inconsistent. Because each
city has a different relationship with its fire department, a city may want to
get a legal opinion from its attorney or from the attorney general before
allowing a councilmember to serve as a volunteer firefighter with any sort of
supervisory powers.

D. Consequence—automatic resignation

An individual generally can run for election to a position that is
incompatible with the position the person already holds without resigning
from the first position. However, when an official qualifies for a second and
incompatible position (by taking an oath and filing a bond, if necessary),
they automatically resign from the first position, which then becomes
vacant.

Whether two offices are incompatible will depend upon the responsibilities
of each of the offices and their relationship. Cities with questions may wish
to secure a legal opinion from the city attorney or the attorney general.

VI. Codes of conduct

Councils often struggle with conveying ethical expectations of their
councilmembers. In addition, the conflict of interest (or “ethics”) laws are
scattered throughout many statutes and court cases, making them difficult to
find and hard to interpret. As a result, some cities have developed and
adopted their own policies on ethics and conflicts of interest. These policies
must not conflict with state law and generally these policies appear in one of
two forms: a values statement expressing core principles for ethical conduct,
or a formal code of conduct. Cities may adopt a values statement or a code
of conduct or both. However, it is important to note that state law does not
require formal adoption of a city ethics policy.

If your city needs assistance with learning about codes of conduct, contact
the League’s Research Department or Human Resources and Benefits
Department.

League of Minnesota Cities Information Memo: 5/8/2023
Official Conflict of Interest

Page 27


http://www.house.leg.state.mn.us/hrd/pubs/comptoff.pdf
https://www.lmc.org/resources/minnesota-mayors-handbook/
https://www.lmc.org/resources/minnesota-mayors-handbook/
mailto:Research@lmc.org
mailto:HRbenefits@lmc.org

RELEVANT LINKS:

International City/County
Management Association’s
Code of Ethics (December
2020).

Minnesota City/County
Management Association’s
Code of Ethics.

Minn. Stat. ch. 10A.

MN Campaign Finance and
Public Disclosure Board, 190
Centennial Office Building,
658 Cedar Street, St. Paul,
MN 55155; (651) 539-1180
or (800) 657-3889.

Minn. Stat. § 10A.02, subd.
12. MN Campaign Finance
and Public Disclosure Board,
190 Centennial Office
Building, 658 Cedar Street,
St. Paul, MN 55155; (651)
539-1180 or (800) 657-3889.

Minn. Stat. § 10A.01, subd.
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A. Professional rules of conduct

Many professionals have adopted rules of conduct to guide individuals
working within those fields. For example, the International City/County
Management Association (ICMA) as well as our state’s affiliate (MCMA)
has adopted a code of ethics that defines a manager’s core set of values.
These values help define and guide a city manager’s ethical obligations to
council, other staff, the general public, and the profession itself.

VII. Ethics in Government Act (campaign
financing)

Minn. Stat. ch. 10A, also known as the Ethics in Government Act (Act),
governs campaign financing. The following briefly overviews some of the
major responsibilities of the act (as well as some related statutes) and how
they impact some city officials. The Minnesota Campaign Finance and
Public Disclosure Board (Board) administers the act. The Board has four
primary responsibilities:

Campaign finance registration and disclosure.
Public subsidy administration.

Lobbyist registration and disclosure.

Economic interest disclosure by public officials.

Individuals subject to the Act may request an advisory opinion from the
Board to guide their compliance with the law. Requests for an opinion (as
well as the opinions themselves) are classified as “nonpublic” data, but a
“public” version of the opinion may be published on the Board’s website.

A. Application

All candidates for and holders of state constitutional or legislative offices, as
well as other “lobbyists,” “principals” and “public officials” must comply
with the Act. In addition, while not applicable to all city officials, the Act
does apply to “local officials” serving “Metropolitan government units.”

1. Local officials

A “local official” represents a person who falls into one or both of these
categories:

e Holds elected office.

e [s appointed to or employed in a public position in which the person has
authority to make, to recommend, or to vote on as a member of the
governing body, major decisions regarding the expenditure or
investment of public money.
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2. Metropolitan government units

The Act applies to local officials in “metropolitan government units,” which
includes cities with populations over 50,000 in the seven-county metro area.

3. Advocates

The Act contains broad reporting requirements for individuals and
associations who try to influence the decision-making process.

a. Lobbyists

A “lobbyist” is an individual who:

e Is paid more than $3,000 from all sources in any year attempting to
influence legislative or administrative action, or the official action of a
metropolitan governmental unit, by communicating (or urging others to
communicate) with public officials or local officials.

e Spends more than $250 (not including travel expenses or membership
dues) in any year attempting to influence legislative or administrative
action, or the official actions of a metropolitan government unit, by
communicating (or urging others to communicate) with public officials
or local officials.

Lobbyists must register with and report their expenditures to the Board by
January 15 and June 15 each year. These reports must include gifts and
items valued at $5 or more given to local officials, state lawmakers, or other
public office holders.

b. Principals

A “principal” is an individual or association that spends more than $500 in
any calendar year for a lobbyist or $50,000 or more in a calendar year to
influence legislative action, administrative action, or the official action of
metropolitan governmental units. Principals must file spending reports by
March 15 with the Board.

c. City advocates

City employees and non-elected city officials who spend more than 50 hours
in any month on lobbying activities must also register and submit expense
reports with the Board.
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B. Gift ban

A “gift” is defined as money, property (real or personal), a service, a loan,
the forbearance or forgiveness of debt, or a promise of future employment,
given and received without the giver receiving equal or greater value in
return.

1. Prohibition

A lobbyist or principal may not give gifts, or request that others give gifts to
officials, and officials may not accept gifts from lobbyists or principals.

2. Exceptions

The law allows the following types of gifts under specific exceptions to the
general ban:

e Contributions to a political committee, political fund, principal campaign
committee, local candidate, or party unit.

e Services of insignificant monetary value.

e Services to assist an official in the performance of official duties. Such

services can include advice, consultation, information, and

communication in connection with legislation and services to
constituents.

A plaque with a resale value of $5 or less.

A trinket or memento costing $5 or less.

Informational material with a resale value of $5 or less

Food or beverage given at a reception, meal or meeting. This exception

applies if the recipient is making a speech or answering questions as part

of a program that is located away from the recipient’s place of work.

This exception also applies if the recipient is a member or employee of

the legislature and an invitation to attend was given to all members of

the legislature at least five days before the date of the event.

e Gifts received because of membership in a group. This exception does
not apply if the majority of group members are officials. In addition, an
equivalent gift must also be offered to the other members of the group.

¢ Gifts between family members. However, the gift may not be given on
behalf of someone who is not a member of the family.

3. Advisory opinions

The Minnesota Campaign Finance Board issues advisory opinions regarding
the lobbyist gift ban. These opinions may be relevant to any Minnesota city
struggling with the application or implication of a gift ban to a particular
situation.
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RELEVANT LINKS:

Minn. Stat. § 10A.01, subd.
24,

MN Campaign Finance and
Public Disclosure Forms.

Minn. Stat. § 10A.09.

Minn. Stat. § 10A.09,
subd.6a.

Minn. Stat. § 10A.09, subd.
1.

Minn. Stat. § 10A.09, subd.
2.

MN Campaign Finance and
Public Disclosure Board
Elected or Appointed
Officials Statement of
Economic Interest and
Candidates Filing for Office
Statement of Economic
Interest.

Minn. Stat. § 10A.09, subd.
5.

C. Filings and disclosures

Chapter 10A applies to “metropolitan governmental units” and includes
some cities. Only local officials (including candidates for elected office) in
the seven county metropolitan area cities with a population over 50,000 must
submit the following to the Board.

1. Statements of economic interest

Local officials (including candidates for elected office) in cities within the
seven-county metropolitan area with a population over 50,000 must file a
statement of economic interest with the board.

a. Time for filing

An individual must file within one of the following timeframes:

e Within 60 days of accepting employment.
e Within 14 days after filing an affidavit of candidacy or petition to appear
on the ballot for an elective office.

b. Notification

The county auditor must notify the Board upon receipt of an affidavit of
candidacy or a petition to appear on the ballot from someone required to file
a statement of economic interest. Likewise, an official who nominates or
employs an individual required to file a statement of economic interest must
notify the Board. The county auditor or nominating official must provide:

e The individual’s name.
e The date of the affidavit of candidacy, petition, or nomination.

c. Form

Local officials must report the following information:

e Their name, address, occupation, and principal place of business.

e The name of each associated business (and the nature of that
association).

e A listing of all real property interests in the state (excluding homestead).

e A listing of interests connected to pari-mutuel horse racing in the U.S. or
Canada.
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RELEVANT LINKS:

Minn. Stat. § 10A.09, subd.
Sa (a).

Minn. Stat. § 10A.09, subd.
Sa (c).

Minn. Stat. § 10A.09, subd.
6.
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6a.

e A listing of the principal business or professional activity category of
each business where the individual receives more than $250 in any
month during the reporting period as an employee, but only if the
individual has a 25% or more ownership interest in the business.

e A listing of each principal business or professional activity category
where the individual has received more than $2,500 in compensation in
the past 12 months as an independent contractor.

e A listing of the full name of each security with a value of more than
$10,000 owned in part or in full by the individual at any time during the
reporting period.

An original statement of economic interest filed by a person within 60 days
of accepting employment must cover the calendar month before the month

in which the individual accepted employment as a public official or a local

official in a metropolitan governmental unit.

An original statement of economic interested filed by a person within 14
days after filing an affidavit of candidacy or petition to appear on the ballot
for an elective office must cover the calendar month before the month in
which the candidate filed the affidavit of candidacy.

Local officials must file annual statements by the last Monday in January of
each year. The annual statement must cover the period through Dec. 31 of
the year prior to the year when the statement is due.

The annual statement must include the amount of each honorarium in excess
of $250 received since the previous statement and the name and address of
the source of the honorarium.

The board must maintain each annual statement of economic interest
submitted by an officeholder in the same file with the statement submitted as
a candidate.

An individual must file the annual statement of economic interest required
by this subdivision to cover the period for which the individual served as a
public official even though, at the time the statement was filed, the
individual no longer is holding that office as a public official.

d. Access

The local official must file the statement with the city council. If an official
position is both a public official and a local official of a metropolitan
governmental unit, the official must also file the statement with the Board.
Statements of economic interest are classified as public data and must be
maintained by the governing body.
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4(c).
Minn. Stat. § 424A.04.
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MN Campaign Finance and
Public Disclosure Board:
Potential Conflict of Interest
Notice.

Minn. Stat. § 10A.07, subd.
1.

Minn. Stat. § 10A.07, subd.
2.

e. Pension plan trustees

Each member of the governing board of a public pension plan must file a
statement of economic interest. This applies to the trustees of a local relief
association pension plan and includes ex-officio members, such as the
mayor and city clerk. The statement must include:

e The person’s principal occupation and place of business.

e  Whether or not the person has an ownership of or interest of ten percent
or greater in an investment security brokerage business, a real estate
sales business, an insurance agency, a bank, a savings and loan, or
another financial institution.

e Any relationships or financial arrangements that could give rise to a
conflict of interest.

The statement must be filed annually with the plan’s chief administrative
officer and be available for public inspection during regular office hours.
The statement must also be filed with the Board by January 15 of each year.

f. Disclosure

When conflicts arise, the interested official or employee must:

e Prepare a written statement describing the matter requiring action or
decision and the nature of the potential conflict of interest.
e Deliver a copy of the notice to their superiors.

e I[fthe official is an employee, notice should be provided to their
immediate supervisor.

e If'the official reports directly to the city council, notice should be
given to the council.

e [fthe official is appointed, notice should go to the chair of that
board, commission, or committee. If the chair has the conflict, notice
should go to the appointing authority—the city council.

o If the official is elected, the written statement should go to the
presiding officer (typically the mayor).

e [fthe potential conflict involves the mayor, notice should be
provided to the acting presiding officer.

If a potential conflict arises and there is not time to provide written notice,
the official must orally inform their supervisor or the city council.
g. Delegation or abstention

The official’s supervisor must assign the matter to another employee who
does not have a potential conflict of interest.
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2. MN Campaign Finance
and Disclosure Board:
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Minn. Stat. § 469.009.
Minn. Stat. § 469.098.

“Public and Local Officials
Handbook,” MN Campaign
Finance and Public
Disclosure Board (October
2021).
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If there is no immediate supervisor (as is the case with the city council), the
official shall not chair a meeting, and must abstain from voting or otherwise
influencing the decision-making process through discussion or offering
motions.

h. Inability to abstain

If the city official is not permitted to abstain or cannot abstain, they must file
a statement describing the potential conflict and the action taken. The
official must file this statement with the city council within a week of the
action.

i. HRAs and EDAs

Before taking an action or making a decision which could substantially
affect the commissioner's (or an employee's) financial interests (or those of
an organization with which the commissioner or an employee is associated),
commissioners or employees of an HRA or EDA must disclose their
interests. Individuals face criminal penalties for noncompliance.

D. Violations

Individuals, subject to the Act, can be personally responsible for any
sanctions that result from failing to comply with the reporting requirements.
Individuals may be subject to criminal and civil penalties if they:

e Knowingly file false information or knowingly omit required
information.

e Willfully fail to amend a filed statement.

e Knowingly fail to keep records for four years from the date of filing.

Local officials with questions concerning their responsibilities under the Act
should contact their city attorney or Board staff.

VIll.Conclusion

All public officials face ethical challenges during the term of their public
service. Reviewing the roles elected and appointed officials play within city
government helps councils and staff sort out responsibilities, identify and
mitigate conflicts of interests, and generally avoid the appearance of
impropriety.
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